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law relating to Federal income taxes is well-de- 

fined. Many of the problems which have arisen 
in the administration of the tax laws beginning with 
the Revenue Act of 1917 have been definitely settled 
by decisions of the Supreme Court of the United 
States. It is surprising, however, that there are 
many questions relating to the in- 


A QUESTION frequently asked is whether the 
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Current ‘T'ax Questions 


By Harry FRIEDMAN* 
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Number 7 


49. The Circuit Court of Appeals for the Fifth Cir- 
cuit held in that case that in computing the statu- 
tory period of limitations the day on which the 
return was filed is to be included in the computation 
of the statutory period of limitations. 

In connection with the question of the effect, if 
any, of a waiver filed after the expiration of the 
statutory period of limitations the 





terpretation of the revenue laws 
which are not settled at this late 
date. Each new Revenue bill brought 
with it new questions. The Rev- 
enue Acts of 1926 and 1928 clarified 
several questions, but in turn cre- 
ated many new legal problems which 
are being litigated in the courts. 
In addition, there are pending in the 
courts many questions relating to 
the prior Revenue Acts. 

The purpose of this article is to 
refer briefly to a few questions of 
general importance which have not 
yet been decided by the Supreme 
Court of the United States. 

Statute of Limitations 

The cases relating to the Statute 
of Limitations now in the courts 
involve three general questions: 
(1) In computing the statutory 
period of limitations for assessment 
and collection of taxes, is the filing 
date of the return to be included 
in the computation of that period? 
(2) Is a waiver filed after the expi- 
ration of the statutory period of limitations and 
prior to the date of the enactment of the Revenue 
Act of 1926, effective to extend the statutory period 
of limitations? and (3) What effect is to be 
given to a waiver filed by a successor corporation? 

The first question is now pending in the Supreme 
Court in the case of Willingham Loan and Trust Co. 
v. Commissioner of Internal Revenue, 36 Fed. (2d) 
~ *Member of Washington, (D. C.) Bar. 
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Board of Tax Appeals in Joy Floral 
Co. v. Commissioner, 7 B. T. A. 800, 
held that such a waiver executed be- 
fore the enactment of the Revenue 
Act of 1926 was valid. A petition 
for the review of this case to the 
Court of Appeals of the District of 
Columbia resulted in a reversal of 
that decision. The Commissioner 
did not petition for a writ of certi- 
orari, but the decision was not ac- 
cepted as a precedent. The Board 
also refused to follow the Court of 
Appeals’ decision and has decided a 
number of cases on the authority 
of its own decision although it was 
reversed by the Court of Appeals. 

The Supreme Court will have this 
question for decision in Stange v. 
United States and Aiken v. Commis- 
sioner, both of which were decided 
against the taxpayers in the lower 
courts. : 

The third question relating to the 
validity of a waiver filed by a suc- 
cessor to the taxpayer was decided 
by the Board of Tax Appeals in Bamberg Cotton 
Mills Co. v. Commissioner, 8 B. T. A., 1236, the 
Board holding that a waiver signed by a successor 
to a taxpayer was not effective to extend the statute 
of limitations. This case was not acquiesced in by 
the Commissioner, but no appeal was filed. Test 
cases involving this question and the related ques- 
tion as to the right of a successor corporation to 
appeal to the Board of Tax Appeals are pending in 
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the several circuits. In this connection see Phillips 
v. Lyman H. Howe Films Co., 33 Fed. (2d) 891. 


Section 611 of the Revenue Act of 1928 

This section, denying to taxpayers the right to 
refunds where taxes were paid after the expiration 
of the statutory period of limitations on collection 
but were “stayed” by a claim for abatement, has 
given rise to much litigation over its constitution- 
ality and the meaning of the word “stayed.” The 
Supreme Court will have this question before it in 
a number of cases, including the Oak Worsted Mills 
v. United States, (Court of Claims) and Goodcell v. 
Graham (Ninth Circuit) both of which were decided 
against the taxpayers in the lower courts. These 
cases should be reached for decision early next Fall. 


Section 280 of the Revenue Act of 1926 

This section granted the Commissioner an admin- 
istrative proceeding for the collection of the “lia- 
bility at law or in equity” of transferees. It is the 
subject of hundreds of decisions by the Board of 
Tax Appeals and a number by the courts. As early 
as April, 1927, the section was declared unconsti- 
tutional by the District Court for the Western Dis- 
trict of Kentucky in Owensboro Ditcher & Grader 
Co. v. Lucas, 18 Fed. (2d) 798. The Government 
accepted defeat without an appeal but refused to 
follow the decision. The question reached the Board 
of Tax Appeals and it avoided the real issue, holding 
by a divided Board that the taxpayer could not ques- 
tion the constitutionality of the law. (Capellini, et al. 
v. Commissioner, 14 B. T. A. 1269.) The Court of 
Appeals for the Sixth Circuit held that this section 
was constitutional in Routzahn v. Tyroler, 36 Fed. 
(2d) 208, but a final decision was deferred when the 
Supreme Court denied an application for a writ of 
certiorari in that case. 

The Circuit Court of Appeals for the Second Cir- 
cuit on June 9, 1930, decided Annie G. Phillips, et al. 
v. Commissioner of Internal Revenue and followed 
the Tyroler decision. It is hoped that the Supreme 
Court will grant a writ and make a final disposition 
of this question. 


Necessity for Notice of Rejection of Claims 

The Act of March 4, 1923 amended Section 3226 
of the Revised Statutes, providing that the Com- 
missioner “shall within ninety days after any such dis- 
allowance (of a claim) notify the taxpayer thereof by 
mail.” The question of the effect of the failure of the 
Commissioner to comply with that provision has 
not been decided by the Supreme Court. In the 
case of United States v. Michel, 37 Fed. (2d) 38, the 
Circuit Court of Appeals for the Second Circuit 
held that if the Commissioner did not notify the 
taxpayer within ninety days, the period for bring- 
ing suit did not start to run until the time of the 
mailing of the notice. A writ of certiorari has been 
granted by the Supreme Court. 


When Is A Credit Allowed? 

The practice of offsetting overassessments against 
taxes by the allowance of a credit has been a com- 
mon practice for many years, yet there is still a 
controversy over the question of when a credit is al- 
lowed. When the Supreme Court of the United 
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States decided Girard Trust Co. v. United States, 
270 U. S. 163, it was thought by everyone, including 
the Commissioner of Internal Revenue (see T. D. 
3850) that the date of the allowance of a credit was 
the same as in the case of a refund, the date of the 
signing of the second schedule. Later the Commis- 
sioner withdrew T. D. 3850 (see T. D. 3919-\-2 
CB 209) and held that the first schedule was con- 
trolling in the case of credits. In this the Commis- 
sioner has been overruled by the Court of Claims 
in Swift & Co. v. United States and the Circuit Court 
of appeals for the First Circuit in United States y. 
Boston Buick Co. and United States v. Iron Cap Cop- 
per Co. ‘These cases are now pending in the Su- 
preme Court of the United States. A decision by 
the Supreme Court on these cases will settle many 
cases in which refunds are asked on the ground 
that the credits were applied after the expiration 
of the statutory period of limitations, and for addi- 
tional interest on credits where the first schedule 
was signed prior to June 2, 1924, but the second 
schedule was signed after that date. 


What Is Income? 


The Sixteenth Amendment of the Constitution 
authorizing taxation on income was adopted on 
March 1, 1913. The Supreme Court has defined 
income in many cases, yet there is one situation 
apparently already settled by a Supreme Court de- 
cision which is unsettled as a practical matter. 

In Bowers v. Kerbaugh-Empire Co., 271 U. S. 270, 
the Supreme Court held (1) that there is no income 
on the retirement or settlement of a liability for 
less than its face and (2) that “the mere diminu- 
tion of a loss is not income.” That decision was 
promulgated in 1925, but it has never been followed 
by the Commissioner. The Board of Tax Appeals in 
Independent Brewing Co. v. Commissioner, 4 B. T. A., 
870, held that the retirement of a bond for less 
than the issuing price was not income. The Com- 
missioner did not acquiesce in that decision, but for 
some unknown reason no case other than the Ker- 
baugh-Empire case has been decided by the courts. 

On the second question settled by the Kerbaugh- 
Empire decision, the Board has in some cases ap- 
proved it (see E. E. Marshall v. Commissioner, 10 B. 
T. A., 1140) and in others attempted to distinguish 
it. In Sanford & Brooks Co. v. Commissioner, 11 
B. T. A., 452, the Board in a divided opinion in 
effect disregarded the principle of the Kerbaugh- 
Empire decision, but its decision was recently re- 
versed by the Circuit Court of Appeals for the 
Fourth Circuit, 35 Fed. (2d) 312. <A petition for 
certiorari was granted so that the question is again 
before the Supreme Court. 


Obsolescence 


The deduction for obsolescence of intangibles in 
the case of liquor dealers was so briefly and uncere- 
moniously denied by the Supreme Court in Clark v. 
Haberle Crystal Springs Brewing Co., 50 S. Ct. 155, 
that its decision, while settling that question, raised 
a question which has been considered definitely 
settled for over ten years—the deduction of obso- 
lescence on tangibles. At the request of the Gov- 
ernment, certiorari was granted in Commissioner V. 


(Continued on Page 276) 
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Legal Aspects of a Consolidation 
as a laxpayer 


By Oris J. TALL” 


UCH has been written by authorities on busi- 
M ness organization and accounting regarding 

consolidations and consolidated balance sheets, 
and although text of this sort has been helpful in 
a practical way to those interested in computing 
consolidated net income and invested capital it has 
not answered the question as to whether or not, 
under the language used in the various Revenue 
Acts, the consolidated group as such may legally 
be regarded as the “taxpayer.” ‘While the consoli- 
dated balance sheet is without legal status, its use 
is necessary to show the true value 


& Company v. U. S., decided February 17, 1930, has 
recognized the separateness of each member of the 
affiliated group as a taxpayer for the purposes of Sec- 
tion 204 of the Revenue Act of 1918. It will be noted, 
that the Board of Tax Appeals held in the case of 
Sweets Company of America, Inc. et al., 12 BTA 1285, 
that “ a net loss of an affiliated group of three 
corporations, during four months of a taxable year 
may not be deducted from the net income of an 
affiliated group composed of two of these corpora- 
tions, during the preceding six months of the same 
taxable year.” Under date of April 





of the stock of holding companies 
and an auditor is not justified in 
verifying the books and records of 
a holding company and issuing 
thereafter an ordinary balance sheet. 
As consolidated balance sheets swell 
both the assets and the outside lia- 
bilities they should not be used unless 
substantially all of the subsidiary 
stock is owned by the holding com- 
pany. (Newlove C. P. A. Account- 
ing.) “For while it is true from a 
legal standpoint that the holding 
company owns merely the stock, it 
is also true from a business stand- 
point that the holding company 
virutally owns and actually con- 
trols the subsidiary’s net assets which 
the stock represents.” (Finney, Con- 
solidated Statements. ) 


An interesting consideration as 
to the status of a consolidated group 
is whether the affiliated group is the 
taxpayer referred to in Section 204 
of the Revenue Acts of 1918 and 
1921, or whether the individual corporations making 
up the group are the taxpayers and the affiliated 
group simply a unit for the purpose of computing 
the tax. The statute provides that the affiliated 
companies might agree among themselves to have 
all of the tax assessed against the parent company, 
in which event there is logic to the argument that 
the parent company, representing the affiliated 
group, files a return for the affiliated group and 
that the affiliated group or the consolidation as 
such, therefore, is the taxpayer. On the other hand, 
following the legal interpretation, the contention 
has been advanced that the affiliated group is not 
the “taxpayer” within the meaning of the law, but 
that the individual corporations making up the affilia- 
tion are the taxpayers and if they elect to file a con- 
solidated return and have all of the tax paid by the 
parent company, the parent company simply acts as 
their agent. The Court of Claims in the case of Swift 





*Of the Bureau of Internal Revenue, Washington, D. C. Published 
y courtesy of the Internal Revenue News. 





7, 1930, the United States Circuit 
Court of Appeals for the Second Cir- 
cuit reversed the Board in the case 
of Sweets Company of America, Inc. 
v. Commissioner, and commenting on 
the decision of the Court of Claims 
in the case of Swift & Company v. 
United States, supra, said: 


* * * We concur with the Court of 


Claims in the view that the several 
members of the affiliated group remain 
the taxpayers and that the statutory 
provisions for a consolidated return de- 
clare merely a method of computing the 
taxes of the corporate members of the 
group. A change in the group does not 
create a new taxpayer nor change the 
“taxable year” of those members whose 
affiliation continues. It does, however, 
affect the computation of the consoli- 
dated net income of the group. 





Where the question under consid- 
eration was the determination of the 
25 per cent limitation prescribed by 
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Section 326 (a) (4) and (5) of the 
Revenue Act of 1918 on intangible 
assets that may be included in in- 
vested capital, the Board held that such amount 
should be measured by the total outstanding capital 
stock of the affiliated group. (Gould Coupler Co., 
5 B. T. A. 499.) This decision applies to both classes 
of affiliation. The Board said: 


In the light of the genesis of Section 240, the object 
sought to be attained, and the sense in which the word 
“consolidated” is used in accounting practice, we are led 
to the conclusion that Congress intended to require con- 
solidated returns of net income and invested capital arrived 
at by constructing a single composite invested capital for 
the group from which duplications and intercompany obli- 
gations would have been eliminated, and one statement of 
net income based on a profit and loss statement from which 
would have been eliminated all intercompany losses, profits, 
and other transactions affecting income. We are not to be 
understood as approving any particular accounting prac- 
tice, but are pointing out the method to be followed in 
applying the provisions of the statute. If any inconsistency 
appears between the so-called “accountant’s” theory and 
any provision of the statute, the latter, of course, will con- 
trol. 
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The Revenue Act of 1917 did not clearly provide 
for consolidated returns. Under Treasury Decision 
2662, approved March 6, 1918, it was provided that 
affiliated corporations file consolidated returns in 
accordance with Articles 77 and 78 of Regulations 
41. Treasury Decision 2662 provided, among other 
things, that to be affiliated the corporations must 
be engaged in the same or closely related business. 
It was required that “substantially all” of the stock 
be owned by the same corporation, individual or 
partnership and under this definition the owning or 
controlling of 95% of the outstanding voting capital 
stock at the beginning of and during the taxable 
year was deemed to constitute an affiliation. (T. D. 
3389, superseding T. D. 2662 and T. D. 2901.) It 
was provided further that the parent corporation file 
a consolidated return and that the affiliated cor- 
porations each file in the office of the collector for 
its respective district a separate return. The excess 
profits tax only was computed on the consolidated 
basis. Although it was impossible to anticipate at 
the time Treasury Decision 2662 was put forth many 
of the complications and controversies that would 
eventually arise, all in all it might be said that for 
purposes of Federal taxation consolidations got off 
to a good start with Treasury Decision 2662. 


Consolidated Returns under the Revenue Act of 1918 


In drafting the Revenue Act of 1918, Congress 
recognized consolidations to the extent of requiring 
affiliated corporations to file consolidated returns. 
Article 633 of Regulations 45 interpreted Section 240 
of the Revenue Act of 1918 to the effect that the 
owning or controlling of 95 per cent or more of the 
outstanding voting capital stock at the beginning 
of and during the taxable year would be deemed 
to constitute an affiliation. It was stated further, 
however, that consolidated returns may be required 
even though the stock ownership is less than 95 
per cent under certain conditions. Section 240 (b) 
of the 1918 Act reads as follows: 

(b) For the purpose of this section two or more domes- 
tic corporations shall be deemed to be affiliated (1) if one 
corporation owns directly or controls through closely 
affiliated interests or by a nominee or nominees substan- 
tially all the stock of the other or others, or (2) if substan- 


tially all the stock of two or more corporations is owned 
or controlled by the same interests. 


The type of consolidation described in (b)(1) 
above is referred to as a Class A consolidation, 
whereas that type described in (b)(2) is known as 
a Class B consolidation. 


Consolidated Returns under the Revenue Act of 1921 

The most important change made by the 1921 
Act regarding affiliated corporations was the pro- 
vision that for any taxable year beginning after 
January 1, 1922, affiliated corporations could elect 
to file separate returns. In other words, after Janu- 
ary 1, 1922, the filing of consolidated returns was 
no longer mandatory. Section 240(c) of the Rev- 
enue Act of 1921, stating the conditions under which 
a corporation shall be deemed to be affiliated, is 
practically the same as Section 240(b) of the Rev- 
enue Act of 1918, previously quoted. For the pur- 
pose of this memorandum, the most interesting 
subsections are 240(a), (b) and (e), which are quoted 
below: 
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(a) That corporations which are affiliated within the 
meaning of this section may, for any taxable year begin- 
ning on or after January 1, 1922, make separate returns or, 
under regulations prescribed by the Commissioner with 
the approval of the Secretary, make a consolidated return 
of net income for the purpose of this title, in which case 
the taxes thereunder shall be computed and determined 
upon the basis of such return. If return is made on either 
of such bases, all returns thereafter made shall be upon 
the same basis unless permission to change the basis is 
granted by the Commissioner. 

(b) In any case in which a tax is assessed upon the 
basis of a consolidated return, the total tax shall be com- 
puted in the first instance as a unit and shall then be as- 
sessed upon the respective affiliated corporations in such 
proportions as may be agreed upon among them, or, in the ab- 
sence of any such agreement, then on the basis of the net 
income properly assignable to each. There shall be allowed in 
computing the income tax only one specific credit computed 
as provided in subdivision (b) of Section 236. 

* * * * * * * 

(e) Corporations which are affiliated within the meaning 
of this section shall make consolidated returns for any 
taxable year beginning prior to January 1, 1922, in the same 
manner and subject to the same conditions as provided by 
the Revenue Act of 1918. 


Section 1331 of the Revenue Act of 1921 gave legal 
effect to Treasury Decision 2662 for the year 1917. 
The reason for this was that by 1921 there was con- 
siderable doubt as to the legal effect of Treasury 
Decision 2662, inasmuch as there was no definite 
provision in the Revenue Act of te as to con- 
solidated returns. 


Consolidated Returns under the Revenue Act of 1924 


The Revenue Act of 1924 gave greater considera- 
tion to consolidated returns than did the Revenue 
Act of 1921. The most important change was that 
Section 240(c) more definitely defined affiliation. 

Subsection (c) of Section 240 of the 1924 Act reads 
as follows: 

(c) For the purpose of this section two or more domes- 
tic corporations shall be deemed to be affiliated (1) if one 
corporation owns at least 95 per centum of the voting stock 
of the other or others, or (2) if at least 95 per centum 
of the voting stock of two or more corporations is owned 
by the same interests. A corporation organized under the 
China Trade Act, 1922, shall not be deemed to be affiliated 
with any other corporation within the meaning of this section. 


Consolidated Returns under the Revenue Act of 1926 


No substantial changes were made in the Rev- 
enue Act of 1926 as to what constituted a consoli- 
dated group. This Act similarly to the Revenue Act 
of 1924 gave consolidations the election of filing a 
consolidated return or separate returns. 


Consolidated Returns under the Revenue Act of 1928 


The Revenue Act of 1928 under Section 142 like- 
wise gave affiliated groups the election of filing a 
consolidated return or separate returns. The most 
important addition in the provisions regarding con- 
solidated returns under this Act, as compared with 
the Revenue Act of 1926, is Section 142(f) cap- 
tioned “Suspension of running of statute of limita- 
tions.” This section reads as follows: 

If a notice under Section 272 (a) in respect of a deficiency 
for the taxable year 1928 is mailed to a corporation, the 
suspension of the running of the statute of limitations, pro- 
vided in Section 277, shall apply in the case of corporations 


with which such corporation made a consolidated return 
for such taxable year. 


(Continued on Page 275) 
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The Canadian Income Tax 


By BERNHARD KNOLLENBERG* 


N September, 1928, the NationaL INcomE Tax 

MAGAZINE published a paper of mine discussing 

the British income tax from an American point 
of view. The interest taken in that article has led 
me to prepare the present paper, discussing, along 
similar lines, the Canadian income tax law and ad- 
ministration. 


The first Canadian Dominion income tax law (there 
were earlier provincial statutes) was enacted in 1917 
as a War measure, and the present statute is still 
officially the “Income War Tax Act, 1917.” The 
original Act and subsequent amendments were codi- 
fied in 1927 as Chapter 97 of the Revised Statutes 
of Canada, 1927. The only important amendment 
since 1927 was the reduction in the rate of corpora- 
tion tax from 9 per cent to 8 per cent in 1928 (18-19 
George V, Chap. 12, Sec. 1). 


General Nature of Tax 


The Canadian income tax law is, in a general way, 
modelled after the United States law, rather than 
after the British law. In one important respect, 
however, namely, in ignoring, for income tax pur- 
poses, gain or loss from the sale or exchange of 
property not made in the course of trade or busi- 
ness, it follows the British law. 


The Canadian tax is imposed on the statutory net 
income of the calendar year preceding the year of 
assessment. A business concern whose fiscal year 
does not coincide with the calendar year is per- 
mitted to report as its income for the calendar year 
the income for the fiscal year ending within the cal- 
endar year. Every person subject to the tax must 
prepare and file a return on or before April 30th, 
setting forth the various items of taxable gross in- 
come, the deductions and exemptions claimed, and 
the net income subject to tax. When filing the re- 
turn, the taxpayer must pay at least one-quarter of 
the tax shown by the return to be due. The tax- 
payer is permitted to pay the remaining three-quar- 
ters in three bi-monthly installments, but interest 


at the rate of 6 per cent per annum is payable on 
the deferred payments. 


Rates of Tax and Personal Exemptions 


There is no separate normal tax or surtax. There 
is a single tax payable by individuals mounting pro- 
gressively from 2 per cent on the first $2,000 of net 
taxable income to 25 per cent on net taxable in- 
comes exceeding $40,000, and to 50 per cent on net 
taxable incomes exceeding $500,000. 


The corporation tax is relatively low—a flat rate 
of 8 per cent. The wide discrepancy between the 
rate of corporation tax and the rates of tax applica- 
ble to large individual incomes furnishes a great 
incentive for wealthy individuals to use corpora- 
tions to reduce the income taxes of the individual 
stockholders by accumulating profits within the cor- 
poration. There is provision (Sections 13 and 21) 


*Of the New York Bar. 
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in the Canadian Act similar to Section 104 of the 
United States statute, penalizing the undue accumu- 
lation of corporate profits, but the Canadian treas- 
ury Officials, like their colleagues across the border, 


have found it difficult to make the provision ef- 
fective. 


The personal exemptions are similar to those in 
the United States: $1,500 to a single person, $3,000 
to a married man living with his wife or to-any 
other head of a household, and $500 for each de- 
pendent child under twenty-one. There is no cor- 
poration exemption. 


Gross Income 
The items entering into gross income are, on the 
whole, much the same under the Canadian law as 
under the United States law. The principal ways 
in which the Canadian law differs from that of the 
United States are: 


1. Interest from Canadian municipal and provin- 
cial bonds is not exempt from Dominion income 
tax (certain Dominion bonds issued during the War 
are alone exempt) ; 


2. Profits from sales of property, other than sales 
in the course of business, are not taxable; 


3. Dividends, cash dividends and stock dividends, 
received by individuals are fully taxable,’ (dividends 
received by one domestic corporation from another 
domestic corporation are, as in the United States, 
entirely exempt). - 


Deductions 
The Canadian statute is, on the whole, much less 
liberal than is the United States statute, in the mat- 
ter of deductions. The Canadian Act does not per- 
mit the deduction of the following items which are 
deductible in computing net taxable income under 
the United States statute: 


(1) Interest on borrowed capital not used in 
business ; ? 


(2) Taxes on property not used in business ; 

(3) Losses from fire, theft and other casualties 
not incurred in the course of business; 

(4) Losses from the sale or exchange of prop- 
erty not in the course of trade or business ; 

(5) Taxes, other than United States federal in- 
come taxes, on income; 

(6) Current obsolescence, even though not yet 


realized by sale or other disposition, of property 
used in business; 


(7) Amortization of cost of patents, copyrights 
and licenses having limited period of life; 
(8) Amortization of cost of annuities ; 


(9) Charitable contributions up to 15% of net 
income; 





1Dividends from mining companies are partially exempt from tax; 
the percentage of exemption varies according to the mineral involved. 

2Interest, property taxes and losses paid or incurred in connection 
with the taxpayer’s business, are allowed as a deduction under both the 
Canadian and United States laws. 
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(10) Differential in favor of earned income; 


(11) Net losses from business in two years im- 
mediately preceding the tax year. 


The combination of high rates and restricted de- 
ductions under the Canadian income tax law, re- 
sults in a much heavier tax on individuals in Canada 
than in the United States. 


Canadian Holding Companies 


The feature of the Canadian income tax law which 
has been most instrumental in inducing United 
States citizens to incorporate Canadian holding com- 
panies is that the Canadian law permits a corpora- 
tion which acquires property in exchange for its own 
stock or securities, in a tax-exempt exchange, to 
take as its cost basis the value of the stock or 
securities issued by the corporation for the prop- 
erty, whereas the United States law requires the 
corporation to value the property, for income tax 
purposes, at its cost to the transferor. There is 
ground for the position that this provision of the 
United States statute is unconstitutional, but unless 
and until the United States Supreme Court holds 
the statute to be invalid, prudent attorneys will 
continue to advise clients who are turning over to 
a holding company property that has appreciated in 
value, to transfer the property to a Canadian cor- 
poration so as to insure that the corporation will 
be permitted to take up the property at its full 
value. 


A further advantage of the Canadian holding com- 
pany to a resident of the United States is that such 
a corporation makes possible unlimited accumula- 
tion of profits without serious danger of a penalty 
tax. Canadian holding companies controlled by 
non-residents of Canada are expressly exempt (Sec. 
2 (1)) from the provision of the Canadian statute 
directed against corporate accumulations, and the 
United States Commissioner of Internal Revenue 
apparently has no practical means of applying the 
penalty provisions of the United States statute re- 
lating to holding companies, to foreign holding cor- 
porations. 


The third advantage in Canadian holding com- 
panies is the possible exemption from tax of appre- 
ciation accrued after the assets are acquired by 
the holding company. As has been previously 
pointed out, the Canadian statute does not tax as 
income, profits derived from the sale of property 
other than in the course of business. It has been 
generally assumed that sales of securities by hold- 
ing companies would not be regarded as sales in 
the course of business and that the profit from such 
sales would therefore not be taxable. It is by no 
means certain, however, that the Canadian courts 
will treat such profits as being exempt from tax. 
The decision and opinion in Anderson Logging Com- 
pany v. The King, (1925) Canadian Sup. Ct. Rep. 
45; aff. (1926) App. Cas. 140, should be examined 


in this connection. 

It should be borne in mind in considering the 
practicability of organizing and maintaining a Cana- 
dian holding company that Canadian companies mak- 
ing sales in the United States are subject to United 
States income tax on any profits derived from the 
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sale and that the question of whether a profit has 
been realized from sales in the United States and 
the amount of such profit will be determined by the 
laws of the United States rather than by the Cana- 
dian law. Consequently the benefit, or at least the 
full benefit, of incorporation in Canada is obtainable 
only if the Canadian corporation can find a market 
for its securities or other assets in Canada or some 
other place outside the United States. 


Persons Subject to Tax 


The Canadian tax applies to the income of all 
residents of Canada and to income of non-residents 
derived from business in Canada. Unlike the United 
States tax, the Canadian tax does not apply to in- 
come such as dividends and interest received by 
non-residents (unless as part of business income) 
from sources within the country. Furthermore, un- 
like the United States tax, it does not apply to citi- 
zens who are residents of another country. 


Canadian corporations “whose business and assets 
are carried on and situate entirely outside Canada” 
(Sec. 4 (k)) are exempt from Canadian income tax. 
Many of the American-owned Canadian holding 
companies keep their securities on deposit outside 
of Canada and thus secure exemptions from 
Canadian income tax. 


As in the United States, partnerships are not tax- 
able as such; the partnership income being taxable, 
whether distributed or not, to the respective part- 
ners. Trust income is also taxable in substantially 
the same manner as in the United States, i. e., to the 
respective beneficiaries if distributable and if not 
distributable, then to the trustee or trustees. 


No Constitutional Limitations 


The Canadian income tax law is imposed pur- 
suant to Section 91(3) of the British North America 
Act of 1867, which gives the Parliament of Canada 
authority for “The raising of money by any mode or 
system of taxation.” The nice questions of whether 
a given receipt is intrinsically a capital item or in- 
come, which are such a delight to American lawyers, 
do not present themselves under the Canadian law. 
Stock dividends, for example, as has been pre- 
viously pointed out, are subject to income tax under 
the Canadian law,* whereas they have been held not 
to be taxable as “income,” under the Sixteenth 
Amendment to the Constitution of the United 
States. 


Administration 


The nominal head of the Canadian income tax 
administration is the Minister of National Revenue, 
at Ottawa. He is head of the Department of Na- 
tional Revenue, the Canadian equivalent of our 
Treasury Department. Returns are filed with him, 
payments of the tax are made to him, and appeals 
from assessments are taken to him. The active head 
is, however, the Commissioner of Income Tax whose 
headquarters are also at Ottawa. 


(Continued on Page 274) 


3Plaxton and Varcoe, in the recent Second Edition of their ‘‘Domin- 
ion Income Tax Law” (The Carswell Co., Ltd., Toronto, publishers) 
make an elaborate argument (pp. 184-88) in support of the view that 
certain stock dividends are perhaps not taxable, but they fail to make 
out a very strong case for this view. 
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Double ‘Taxation and State 


Inheritance Taxes 





WO recent decisions of the United States 

Supreme Court, Farmers Loan & Trust Co. 

(Taylor Estate) v. Minnesota (January 6, 1930) 
and Baldwin v. Missouri (May 26, 1930), have greatly 
changed the complexion of the problem whether a state 
may tax intangible personal property of nonresident 
decedents for inheritance and estate tax purposes. 
By virtue of these decisions the rule has been laid 
down that certain intangibles may be taxed for in- 
heritance tax purposes only in the state of dece- 
dent’s residence. A great body of worth-while 
opinion holds that the decisions ex- 
tend to include all intangibles. 

Under prior decisions of the Su- 
preme Court, particularly Black- 
stone v. Miller, 188 U. S. 189, and 
Frick v. Pennsylvania, 268 U. S. 473, 
it appeared that nonresident owned 
intangibles would be subject to tax 
not only in the state of residence of 
the decedent, but in other states as 
well where a situs for some purpose 
could be shown. Four possibilities 
of situs were set out in the Farmers 
Loan & Trust Co. case, (1) the state 
of decedent’s domicile, (2) the state 
of the debtor’s domicile, (3) the 
state where the instruments were 
physically located, and (4) the 
state where the intangible was an 
integral part of a local business. It 
would seem intolerable that the 
same intangible would be subject to 
taxation in four states, but that was 
entirely possible before the deci- 
sion in Farmers Loan & Trust Co. v. 
Minnesota, as was pointed out by 
Mr. Justice McReynolds in render- 
ing the majority opinion in that case, concluding 
that “such a startling possibility suggests a wrong 
premise.” Blackstone v. Miller was definitely over- 
ruled and the Frick case was distinguished in the 
Farmers Loan & Trust Co. case, and the rule was 
laid down that bonds and certificates of indebted- 
ness were taxable for inheritance tax purposes only 
in the state of decedent’s domicile. The decision in 
Baldwin v. Missouri goes further and holds that mere 
physical presence of the instruments would not per- 
mit taxation in the second state. In neither case 
were the intangibles an integral part of a local busi- 
ness, 

It should be remembered that the decided cases do 
not yet cover the whole field of intangible personal 
property. The Farmers Loan & Trust Co. case dealt 
with state bond and municipal certificates of indebted- 
ness; the Baldwin case dealt with bank deposits, 


_* Attorney at law, Chicago; member of the Bar of the State of 
Illinois and the District of Columbia. 








By LyLE W. OHLANDER* 








LyLe W. OHLANDER 


coupon bonds and promissory notes constituting debts 
from residents to nonresidents. Whether the decisions 
in these cases will be extended to other intangibles, 
particularly corporate stock, has not yet been decided, 
but the implications of the decisions are so sweeping 
as to indicate that an extension of the rule to other 
intangibles is entirely possible. 

To understand more clearly the importance of the 
two cases which have already been decided by the 
United States Supreme Court the problem might well 
be considered under six titles which follow in chrono- 
logical sequence: (1) the historical 
background showing the desire of 
a majority of states to get away 
from double taxation, (2) the de- 
cision of the United States Su- 
preme Court in Farmers Loan & 
Trust Co. v. Minnesota, (3) the de- 
cision in Baldwin v. Missouri, (4) 
the situation as to corporate stock, 
(5) the question of “business sit- 
us,” and (6) in conclusion, a brief 
restatement of the law as it now 
stands with regard to the right of a 
state to tax nonresident owned in- 
tangibles for inheritance tax pur- 
poses. 


Historical Bankground: Reci- 

procity 

As stated above, the opinion in 
Farmers Loan & Trust Co. v. Min- 
nesota points out that under the 
prior rules followed by the states, 
the same intangible personal prop- 
erty could conceivably be taxed in 
four different states, there being 
four theories of situs. This was 
not a mere theoretical possibility, furthermore, be- 
cause there were many concrete examples of both 
double and triple taxation. The Farmers Loan & 
Trust Co. case and the Baldwin case are both exam- 
ples of double taxation. 

The states themselves have sought to get away 
from this burden upon their citizens and a plan, 
known as the Reciprocity movement was proposed 
in 1924. By this it was proposed that inheritance or 
transfer taxes upon intangible personal property of 
nonresidents be discontinued in return for a reci- 
procal exemption in like cases for its own residents 
by the state of domicile of the nonresident. That 1s, 
State A agreed to discontinue imposing an inheri- 
tance tax upon intangible personal property of resi- 
dent decedents of State B, if State B granted a like 
exemption to residents of State A. As stated by 
Mr. Chief Justice Cardozo of the Court of Appeals 
of New York in the recent case of City Bank Farm- 

































































































































































254 THE NATIONAL INCOME TAX MAGAZINE 


ers Trust Co., Executor (King Estate) v. New York 
Central R. R. Co. (February 11, 1930): 

The movement spread apace, accelerated by a growing 
sense of the evils of multiple taxation (cf. F. L. & T. Co. 
v. Minnesota, U. S. Supreme Court, Jan. 6, 1930, per Mc- 
Reynolds, J.). We find a statement in the briefs that, in 
one form or another, provision has been made for recip- 
rocal exemptions in thirty-seven states. Even between 
foreign countries there is a movement in the same direc- 
tion. 

Many states have already gone even further than 
this and have abolished inheritance or succession 
taxes upon intangible personal property of nonresi- 
dent decedents. These states are Colorado, Con- 
necticut, Delaware, Massachusetts, New Jersey, 
Rhode Island, Tennessee, Vermont and Virginia. 
Some of these states have not imposed inheritance or 
transfer taxes on nonresident owned intangibles for 
many years. Connecticut changed its inheritance 
tax law, Chap. 299, Public Acts of 1929, effective 
July 1, 1929, to make such a provision. In an of- 
ficial announcement the Tax Commissioner of Con- 
necticut says: 

This means that after July 1, 1929, Connecticut will 
impose no transfer tax on the stock or registered bonds of 
a Connecticut corporation or a deposit in a Connecticut bank 
owned by a nonresident decedent no matter when such 
decedent died or where such nonresident decedent was 
domiciled. On and after July 1, 1929, there is no occasion 
for any Connecticut corporation or bank to require any 
waiver or consent to transfer from this department in the 
case of any nonresident decedent. The new law does away 
with all reports to this office, waivers, consents to transfer 
and red tape of all types. 

The new New York Estate Tax Law, Article 10-C, 
Tax Law, Chapter 710, Laws of 1930, effective Sep- 
tember 1, 1930, does not provide for a tax upon 
intangible personal property of nonresident de- 
cedents. 

This indicates to what extent the states had gone 
to end double taxation of nonresident owned intangible 
personal property for inheritance tax purposes 
among themselves. Eleven states did not join in 
either effort to eliminate double taxation. These 
will be most affected by the Farmers Loan & Trust 
Company decision. 


Farmers Loan & Trust Co. v. Minnesota 


The comment and reaction to the recent decision 
of the United States Supreme Court in Farmers Loan 
& Trust Company v. Minnesota,’ tends to emphasize 
its importance as affecting the right of a state to im- 
pose an inheritance or transfer tax upon intangible 
personal property of nonresident decedents held 
without the state. The Iowa Supreme Court in a 
recent opinion involving a succession tax upon cer- 
tain promissory notes held by a nonresident dece- 
dent, summarized the decision in these words: 

The effect of the rule announced in the Minnesota case is to 
deny the right of more than one state to claim a succession tax 
on the transfer of intangibles.” 

The Farmers Loan & Trust Company case deals 
with these facts: The estate of a resident of New 
York included certain negotiable bonds and certificates 





1The Farmers Loan & Trust Company, as Sole Surviving Executor of 
the Last Will and Testament of Henry R. Taylor, Deceased v. State of 
Minnesota, U. S. Supreme Court, January 6, 1930. 

2 Re Estate of Archibald C. Smith, Supreme Court of Iowa, January 
21, _— This case is discussed elsewhere in this article. See foot- 
note No. 3. 
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of indebtedness, some registered and some payable 
to bearer, issued by the State of Minnesota and the 
cities of Minnesota and St. Paul. None had any 
connection with business carried on by or for the 
decedent in Minnesota. The bonds and certificates 
in question were kept in New York, and passed 
under decedent’s will which was probated in New 
York. There also his estate was administered and 
a tax exacted upon the testamentary transfer. 


The State of Minnesota sought to impose an in- 
heritance tax upon the value of these bonds and 
certificates, on the theory that “the obligations were 
debts of Minnesota and her corporations, subject to 
her control; that her laws gave them validity, pro- 
tected them and provided means for enforcing 
payment. Accordingly, counsel argue that they had 
a situs for taxation purposes in the State and main- 
tain the validity of the challenged assessment.” The 
Minnesota Supreme Court sustained the assessment 
of the tax, relying in part on the case of Blackstone v. 
Miller, 188 U. S. 189. 


The United States Supreme Court held, how- 
ever, that although the bonds and certificates had 
been issued by the State of Minnesota and its muni- 
cipal corporations and depended on the State for 
validity and payment, yet such bonds and certificates 
when owned by a nonresident and held without the 
State are not subject to assessment by the State of 
Minnesota for inheritance tax purposes. 


The case of Blackstone v. Miller was definitely 
overruled. The arguments given in the opinion are 
very forceful: 


Blackstone v. Miller, supra, and certain approving opinions, 
lend support to the doctrine that ordinarily choses in 
action are subject to taxation both at the debtor’s domicile 
and at the domicile of the creditor; that two States may 
tax on different and more or less inconsistent principles the 
same testamentary transfer of such property without con- 
flict with the Fourteenth Amendment. The inevitable ten- 
dency of that view is to disturb good relations among the 
states and produce the kind of discontent expected to sub- 
side after establishment of the Union. The Federalist, No. 
VII. The practical effect of it has been bad; perhaps two- 
thirds of the States have endeavored to avoid the evil by 
resort to reciprocal exemption laws. It has been stoutly 
assailed on principle. Having reconsidered the supporting 
arguments in the light of our more recept opinions, we are 
compelled to declare it untenable. Blackstone v. Miller no 
longer can be regarded as a correct exposition of existing 
law; and to prevent misunderstanding it is definitely over- 
ruled. * * * 


In this Court the presently approved doctrine is that no 
State may tax anything not within her jurisdiction without 
violating the Fourteenth Amendment. State Tax on For- 
eign Held Bonds, 15 Wall. 300; Union Refrig. Transit Co. Vv. 
Kentucky, 199 U. S. 194; Safe Deposit & Trust Co. v. Virginia, 
— U.S. (November 25, 1929). Also no State can tax 
the testamentary transfer of property wholly beyond her 
power, Rhode Island Trust Co. v. Doughton, 270 U. S. 69, or 
impose death duties reckoned upon the value of tangibles per- 
manently located outside her limits. Frick v. Pennsylvania, 
268 U. S. 473. These principles became definitely settled sub- 
sequent to Blackstone v. Miller and are out of harmony with 
the reasoning advanced to support the conclusion there an- 
nounced. 


The opinion has invoked a considerable amount oi 
comment and its importance cannot be underestimated. 
Echoes of the effect of the decision have already 
been heard, the most important perhaps being the 
opinion of the Iowa Supreme Court in Re Estate of 
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Archibald C. Smith, supra, from which we have already 
quoted.® 


The facts of the Iowa case may be briefly set out as 
follows: The decedent, a resident of the State of 
New York, owned notes executed by residents of 
Iowa and secured by mortgages upon real estate in 
Iowa. The notes were held in New York. The 
State of Iowa had assessed a tax upon these notes 
and executors brought suit to recover the taxes 
which they had paid on demand of the State Treas- 
urer, questioning the propriety of the assessment.‘ 
The Court held that the notes were not subject to 
the Iowa succession (inheritance) tax relying di- 
rectly upon the decision of the United States 
Supreme Court in Farmers Loan & Trust Co. v. Min- 
nesota, supra. 


The decision in the Farmers Loan & Trust case has 
been characterized as “The most revolutionary de- 
cision affecting death taxes ever rendered by the 
Supreme Court of the United States.’ 


“At one sweep reciprocity becomes national in 
scope,” the same speaker declared, saying that the 
Court went further than seemed necessary to decide 
the points involved and in a broad, sweeping opinion 
held that intangible personal property owned by a per- 
son at the time of his death may be taxed but once 
and that such taxation must be by the state in which 
such person was domiciled. 


The following statement of Surrogate Foley in Es- 
tate of Alice C. Martin (New York, February 1, 1930) 
is worthy of quotation: 

Multiple taxation has been abolished and the need of 
reciprocal legislation has now been avoided by the sweep- 
ing decision of the United States Supreme Court, rendered 
January 6, 1930, in the case of Farmers Loan & Trust Co. 
v. State of Minnesota (— U. S., —). That decision specifi- 
cally overruled Blackstone v. Miller (188 U. S., 189) and 
held that the transfer of property (other than tangible 
personal property and real property) cannot be taxed by a state 
against the estate of a non-resident. In other words, the 
succession to or transfer of intangible personal property, 


regardless of its actual situs, can now only be taxed validly 
in the state of domicile. 


Some of the states, however, place a more limited 
interpretation on the effect of the decision. These 
states hold to the view that there is nothing in the 
decision which prohibits the state which creates a 
corporation from taxing a transfer by death of shares 
of stock in the corporation owned by a nonresident. 


The Attorney General of New York in a recent 
opinion to the State Tax Commission of New York 
(May 14, 1930), held that the Farmers Loan & Trust 
Co. case does not extend to corporate stock of domestic 
corporations owned by nonresident decedents. 


It is reported unofficially that inheritance taxes 
will continue to be imposed on the transfer of shares 
of stock of local corporations by the State of Okla- 
homa, on the theory that the Farmers Loan & Trust 
case should be strictly applied. Kansas and Montana 


3In the Matter of the Estate of Archibald C. Smith, Deceased, Peo- 
ble’s Bank of Buffalo and Elizabeth R. Smith, Executors v. State of 
owa and R. R. Johnston, Treasurer of the State of Iowa, Supreme 
Court of Iowa, January 21, 1930. 

‘The tax assessed had been paid when demanded by the State Treas- 
urer, This action was brought to recover back the tax so paid “upon 
the ground that it was paid by mistake.” : 

5Hon. Seth Cole, Counsel of the Department of Taxation and 


Revenue, State Tax Commission, State of New York, in an_ unofficial 
statement on January 18, 1930, while addressing the New York State 
ar Association at its annual meeting. 
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officials are reported to be studying the application 
of the case. These states, as well as Minnesota, do 
not provide for reciprocity in the taxation of intan- 
gible personal property in estates of nonresident 
decedents and are most seriously affected by the 
ruling. 

In those states which provide for reciprocity in 
the taxation of intangible personal property in the 
estates of nonresident decedents, the only effect of 
the decision will be where reciprocity does not ex- 
tend to state bonds as in the case of North Carolina. 


The reaction to the case with regard to the pos- 
sibility of its extension to corporate stocks indicates 
unusually widespread interest and the whole subject 


will be discussed more fully in another part of this 
article. in 


Baldwin v. Missouri 


The next important step was the decision of the 
United States Supreme Court in Baldwin v. Missouri 
(May 26, 1930). This decision extended the prin- 
ciples of the Farmers Loan & Trust Co. case to other 
intangible personal property of nonresident estates, 
holding that a state has no authority to impose in- 
heritance or succession taxes on bank deposits, coupon 
bonds and promissory notes though physically located 
within the state, but which were owned by a non- 


resident decedent. The facts of the Baldwin case 
are as follows: 


Carrie Pool Baldwin died a resident of Illinois. By 
will she left all her property to Thomas A. Baldwin, 
her son, a resident of the same place, and appointed 
him sole executor. The will was duly probated at 
her residence and under the statute of Illinois an 
inheritance tax was there laid upon the value of all 
her intangible personalty, wherever situated. 


Ancillary letters of administration were issued by 
the probate Court of Lewis County, Missouri, to 
Harry Carstarphen, October 22, 1926. A report to 
that court revealed that at the time of her death 
Mrs. Baldwin owned real estate in Missouri; credits 
for cash deposited with two or more banks located 
there; also certain coupon bonds issued by the 
United States and sundry promissory notes which 
were then physically within that State. Most of 
these notes were executed by citizens of Missouri 
and the larger part were secured by liens upon lands 
lying therein. The State of Missouri demanded 
transfer or inheritance taxes assessed upon the 
value of all the above described property. No denial 
of this claim was made in respect of the real estate; 
but as to the personalty it was resisted upon the 
ground that the property was not within the juris- 
diction of the State for taxation purposes and to 
enforce the demand would violate the due process 
clause of the Fourteenth Amendment. 


The Missouri Supreme Court upheld the tax, but 
the United States Supreme Court (per Mr. Justice 
McReynolds) reversed the state court, saying: 


The challenged judgment rests upon the broad theory 
that a state may lay succession or inheritance taxes meas- 
ured by the value of any deposits in local banks passing 
from a non-resident decedent; also upon the value of bonds 
issued by the United States and promissory notes executed 
by individual citizens of the state when devised by such 
non-resident if these bonds or notes happen to be found 
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within the confines of the state when death occurs. The 
cause was decided below prior to our determination of 
Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204. 
Blackstone v. Miller, 188 U. S. 189, was cited in support of the 
conclusion reached. Considering Farmers Loan & Trust Co. 
v. Minnesota and previous opinions there referred to, the 
theory upon which the court below proceeded is untenable 
and its judgment must be reversed. 

Ordinarily, bank deposits are mere credits and for pur- 
poses of ad valorem taxation have situs at the domicile of 
the creditor only. The same general rule applies to nego- 
tiable bonds and notes whether secured by liens on real 
estate or otherwise. [The court then quoted from Kirkland v. 
isi) U. S. 491, 498, and Blodgett v. Silberman, 277 
U. S. 1, 14. 


We find nothing to exempt the effort to tax the transfer 
of the deposits in Missouri banks from the principle applied 
in Farmers Loan & Trust Co. v. Minnesota, supra. So far as 
disclosed by the record the situs of the credit was in 
Illinois where the depositor had her domicile There the 
property interest in the credit passed under her will; and 
there the transfer was actually taxed. This passing was 
properly taxable at that place and not otherwhere. 

The bonds and notes, although physically within Mis- 
souri, under our former opinions were choses in action with 
situs at the domicile of the creditor. At that point they 
too passed from the dead to the living and there this trans- 
fer was actually taxed. As they were not within Missouri 
for taxation purposes the transfer was not subject to her 
power. Rhode Island Trust Co. v. Doughton, 270 U. S. 69. 


The Court was not impressed with the argument 
that there might be a possibility of evasion if tax- 
ation of intangibles be confined to the state of 
residence of decedent. Said the Court: 

It has been suggested that should the state of the domi- 
cile be unable to enforce collection of the tax laid by it 
upon the transfer, then in practice all taxation thereon 
might be evaded. The inference seems to be that double 
taxation—by two states on the same transfer—should be 
sustained in order to prevent escape from liability in ex- 
ceptional cases. We cannot assent. In Schlesinger v. Wis- 
consin, 270 U. S. 230, 240, a similar motion was rejected. 

If the possibility of evasion be considered from a practical 
standpoint, then the federal estate tax law, under which 
credit is only allowed where a tax is paid to the state, Sec. 
1093, Title 26, U. S. C., must be given due weight. Also 
the significance of the adoption of reciprocal exemption 
laws by most of the states, Farmers Loan & Trust Co. v. 
Minnesota, supra, cannot be disregarded. 

Normally, as in the present instance, the state of the 
domicile enforces its own tax and we need not now con- 
sider the possibility of establishing a situs in another state 
by one who should undertake to arrange for succession 
there and thus defeat the collection of the death duties 
prescribed at his domicile. 

It should be carefully noted that the court did not 
go into the question of the right to tax the transfer 
of the interest of a mortgagee, using these words: 

This cause does not involve the right of a state to tax 
either the interest which a mortgagee as such may have in 
lands lying therein, or the transfer of that interest. 

Mr. Justice Holmes, Mr. Justice Brandeis and Mr. 
Justice Stone, dissented from the majority opinion 
of the Court in two written opinions, Mr. Justice 
Holmes attacked the decision as cutting down the 
constitutional rights of the states. Mr. Justice 
Stone, differentiated this case from the Farmers Loan 
& Trust Company case. He further pointed out that 
it was for the estate to show that the property sub- 
ject to tax had no business situs within the state, 
and that this the estate had failed to do. 

The force of Justice Holmes’ dissent in Baldwin v. 
Missouri—concurred in by Justices Stone and Bran- 


dies—can only be adequately expressed by quoting 
from that venerable jurist’s opinion: 
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I have not yet adequately expressed the more than 
anxiety that I feel at the ever increasing scope given to 
the Fourteenth Amendment in cutting down what I be- 
lieve to be the constitutional rights of the States. As 
the decisions now stand I see hardly any limit but the 
sky to the invalidating of those rights if they happen to 
strike a majority of this Court as for any reason unde- 
sirable. I cannot believe that the Amendment was in- 
tended to give us carte blanche to embody our economic 
or moral beliefs in its prohibitions. Yet I can think of 
no narrower reason that seems to me to justify the pres- 
ent and the earlier decisions to which I have referred. 

In this case the bonds, notes and bank accounts 
were within the power and received the protection of the 
State of Missouri; the notes so far as appears were within 
the considerations that I offered in the earlier decisions 
mentioned, so that logically Missouri was justified in de- 
manding a quid pro quo; the practice of taxation in such 
circumstances I think has been ancient and widespread, 
and the tax was warranted by decisions of this Court. 
Liverpool & London & Globe Ins. Co. v. Assessors for the 
Parish of Orleans, 221 U. S. 346, 354, 355. Wheeler v. Sohmer, 
233 U. S. 424. (I suppose that these cases and many 
others now join Blackstone v. Miller on the Index Expurga- 
torius—but we need an authoritative list.) It seems to 
me to be exceeding our powers to declare such a tax a 
denial of due process of law. 


Justice Stone added: 


That one must pay a tax in two places reaching the 
same economic interest, with respect to which he has 
sought and secured benefits of the law of both, does not 
seem to me so opressive or arbitrary as to infringe consti- 
tutional limitations. 


Stock of Domestic Corporations Owned by Nonresi- 
dent Decedents 


The right of a state to levy inheritance or suc- 
cession taxes on stock of domestic corporations 
owned by nonresident decedents now promises to be 
the most bitterly fought case.® | 

The states seeking to impose the tax cite for their 
authority the prior decision of the United States 
Supreme Court in Frick v. Pennsylvania, 268 U. S. 
473. The Court in that case had occasion to pass on 
the right of a state to levy an inheritance tax on cor- 
porate stock of a domestic corporation owned by a 
nonresident decedent, and held as follows: 


The decedent (a resident of Pennsylvania) owned many 
stocks in corporations of states, other than Pennsylvania, 
which subjected their transfer on death to a tax and pre- 
scribed means of enforcement which practically gave those 
states the status of lienors in possession. As those states 
had created the corporations issuing the stocks, they had 
power to impose the tax and to enforce it by such means, 
irrespective of the decedent’s domicile, and the actual situs 
of the stock certificates. Pennsylvania’s jurisdiction over 
the stocks necessarily was subordinate to that power. 

It is argued, therefore, that the rule in the Frick 
case must govern the situation as to corporate stocks 
until specifically overruled. 

Furthermore, the opinion of Mr. Justice Stone, con- 
curring specially in Farmers Loan & Trust Co. v. Min- 
nesota, sounds this note of caution in construing the 
majority opinion in that case’: . 

Hitherto the fact that taxation is “double” has not been 
deemed to affect its constitutionality and there are, I think, 
too many situations in which a single economic interest 
may have such legal relationships with different taxing 
jurisdictions as to justify its taxation in both, to admit of 
our laying down any constitutional principle broadly pro- 
hibiting taxation merely because it is double, at least until 
that characterization is more precisely defined. It seems 


*There is a case now pending on this precise point, in the United 
States District Court at Detroit, Michigan, entitled Fisher v. Brucker. 
The case is discussed in this article. 

™r. Justice Stone joined Mr. Justice Holmes and Mr. Justice Bran- 
deis in dissenting from the majority opinion in the Baldwin case. 
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to me to be unnecessary and undesirable to lay down any 
doctrine whose extent and content are so dubious. 

The Attorney General of New York in a re- 
cent opinion (May 14, 1930) requested by the State 
Tax Commission, passed upon the validity of the 
New York Statute which provided a transfer (in- 
heritance) tax upon stock of domestic corporations 
in nonresident estates. In view of the holding in 
the Frick case and the words of caution of Mr. Justice 
Stone in the Farmers Loan & Trust Co. case, as 
quoted above, the Attorney General hesitated to de- 
clare the statute unconstitutional. The presumption 
should be in favor of the constitutionality of a stat- 
ute, the opinion holds, “until the contrary is shown 
beyond a rational doubt.’ 

The State Tax Commission, commenting on this 
opinion said: “Although the State Tax Commission 
will abide by the Attorney General’s opinion it re- 
grets that he found it necessary to so construe the 
law. The Tax Commission believes that every prac- 
tical and theoretical consideration dictates that in- 
tangibles should be subject to death taxation at the 
domicile of the decedent and not elsewhere.” 


The point was not before the Court of Appeals of 
New York in City Bank Farmers Trust Co. v. New 
York Central R. R. Co., 253 N. Y. 49, 63-64 (Feb- 
ruary 11, 1930). : 


A case involving this point directly is now pend- 
ing in the United States District Court at Detroit, 
Michigan, under the title of Fisher v. Brucker. The 
facts of the case involve the estate of James W. 
Packard who died a resident of New York, own- 
ing a number of shares of stock of a Michigan cor- 
poration, the Packard Motor Car Corporation. A 
transfer tax was paid by the estate under the New 
York laws, but the Michigan authorities claimed a tax 
also by virtue of the fact that the stock was that 
of a Michigan corporation. The nature,of the ac- 
tion is significant. It is a suit in a Federal District 
Court composed of three judges to enjoin the Michi- 
gan taxing authorities from collecting the tax on the 
ground that the statute imposing the tax is uncon- 
stitutional. The petitioners declare that the tax 
“abridges the privileges and immunities of the plain- 
tiffs as citizens of the United States, deprives them 
of their property without due process of law, de- 
nies to them the equal protection of the laws and 
is unconstitutional and void and in conflict with the 
Fourteenth Amendment to the Constitution of the 
United States.’ 


There are sound arguments against the taxing of 
stock of domestic corporations in nonresident estates 
for state inheritance tax purposes. First, the weight 
of public opinion is against such double taxation 


—_——— 


8 Cf. Sinking Fund Cases, 99 U. S. 700, 718. It is said to be a 
corollary of that proposition that constitutionality usually should not be 
denied by courts of first instance. Myers v. New York, 32 Misc. 522, 
528; Matter of Thornburgh, 72 Misc. 619, 621; Matter of Brewster, 92 
Misc. 339, 341-343; Matter of Wendell, 95 Misc. 406, 410; Matter of 
Hoffman, 108 Misc. 612, 616. 

8a As this article goes to press the writer learns that the case of 
Fisher v. Brucker has heen decided, but not on the question of the 
constitutionality of the inheritance tax provision here discussed. The 
decision turned on the point that the Michigan reciprocal exemption 
statute was retroactive and hence reciprocity existed between Michigan 
and New York, the state of decedent’s domicile at the time of decedent’s 
death. The tax was therefore improper. 


At the same time the writer is informed of a pending case in Ken- 
tucky which protests payment of an inheritance tax imposed by the 

entucky officials upon stock of a Kentucky corporation owned by a 
decedent resident of the State of New York. 
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seen in the reciprocity movement, and indicated by 
the United States Supreme Court in Farmers Loan 
& Trust Co. v. Minnesota, supra, and also in Safe De- 
posit & Trust Co. v. Virginia, 280 U. S. 83, (Novem- 
ber, 1929). 


Secondly, it may be argued that the principles of 
Farmers Loan & Trust Co. v. Minnesota apply equally 
to the case of corporate stock. Stocks are intangi- 
bles just as much as bonds or promissory notes. In- 
herently they have similar characteristics. See EFis- 
ner V. Macomber, 252 U. S. 189 (1919). The whole 
force of the Court’s pronouncement in Farmers Loan 
& Trust Co. v. Minnesota to the effect that “taxation 
is an intensely practical matter” and that tax laws 
should be construed to avoid “unjust and oppres- 
sive consequences,” apply here. Business conditions 
have changed. The amount of capital invested in 
corporate stock is tremendous and the questions in- 
volving the taxing of such stock in nonresident es- 
tates 1s a matter of great importance. 


Thirdly, where the certificates of stock are physi- 
cally present in the state of decedent’s domicile ra- 
ther than in the state seeking to impose the tax, the 
rule in Farmers Loan & Trust Co. v. Minnesota would 
tend to apply, for in that case the bonds were physically 
in New York, the state of the decedent’s domicile. 


Lastly, it may be argued that a certificate of stock 
has no such intimate connection with the local busi- 
ness of a corporation as to obtain a “business situs” 
for that reason alone in the state of incorporation. 


In the meantime the Court of Appeals of Ohio has 
ruled that bank stock owned by a nonresident de- 
cedent is subject to the Ohio inheritance tax law. 
Guaranty Trust Co. (Bright Estate) v. Ohio, Court 
of Appeals, Cuyahoga County, Ohio, May 12, 1930. 
The court, in holding the bank stock taxable, uses 
these words: 


* * * and the reason for this holding we find in 
th 2nd syllabi of The Farmers Loan & Trust Co. case, supra, 
which reads: 


“When negotiable bonds and certificates of indebtedness 
issued by a State or her municipality and not used in busi- 
ness in that State, are owned, at the time of his death, by 
a person domiciled in another State in which they are kept, 
an attempt of the State in which they were issued to tax 
their transfer by inheritance is repugnant to the Fourteenth 
Ce eee Blackstone v. Miller, 186 U. S. 189, overruled 

. 209.” 


While it is true that the Central National Bank is cre- 
ated under the National Bank Act and is not a corporation 
of Ohio, yet under its charter its locus is Cleveland within 
the State of Ohio and its assets are property used in busi- 
ness in that State. It will be seen by the syllabi in question 
that it is only the law of the case when the property is not 
used in business in Ohio. While the certificate of stock was 
in New York, the property which it represents was part of 
the capital assets of the bank and in use and operation for 
the transaction of the banking business within the State of 
Ohio. If the decedent, Bright, had owned all the stock of 
The Central National Bank we think there could be no 
question raised effectively against the imposition of the tax, 
notwithstanding the residence and domicile of the owner of 
the certificate of the stock was in the State of New York, 
and if we look at paragraph 6 of the syllabi it will be ob- 
served that this section now under discussion is not dis- 
posed of because that syllabi is as follows: 


“This case does not present the question whether choses 
in action that have acquired a situs for taxation other than 
at the domicile of their owner through having become in- 
tegral parts of some local business, may be taxed a second 
time at his domicile.” 
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“Business Situs” 


It may be, therefore, that future decisions in these 
cases will turn on the question whether or not there 
is a separate or “business situs” of the property 
within the taxing state. 


This term “business situs” is not easily defined. 
The thought of use for local business purposes, or 
employment and control within the taxing state, 
both suggest the nature of the term. We may well 
turn to the recent case of Safe Deposit & Trust Co. 
v. Virginia, decided by the United States Supreme 
Court on November 26, 1929. In that case the Su- 
preme Court held that intangible property could, 
under certain conditions, have a situs separate from 
the domicile of the owner. A Maryland Trust Com- 
pany, as trustee, held a number of stocks and bonds 
under a deed of trust, to pay to certain beneficiaries 
(then minors), the principal and accumulated in- 
terest, when they became of age. The grantor and 
the beneficiaries were residents of Virginia, but the 
trust was held and administered in Maryland. The 
grantor had reserved a right of revocation which 
was not exercised. On the death of the grantor the 
State of Virginia imposed an inheritance tax, and 
the tax being sustained in the state courts, the case 
was taken to the United States Supreme Court. That 
Court denied the tax, reversing the state courts, in 
this language: 

Ordinarily this Court recognizes that the fiction of mo- 
bilia sequuntur personam may be applied in order to deter- 
mine the situs of intangible personal property for taxation. 
Blodgett v. Silberman, 277 U. S. 1. But the general rule 
must yield to established fact of legal ownership, actual 
presence and control elsewhere and ought not to be applied 
if so to do would result in inescapable and patent injustice 
whether through double taxation, or otherwise. State 
Board of Assessors v. Comptoir National d’Escompte, 191 U. 
S. 388, 404; Buck v. Beach, 206 U. S. 392, 408; Liverpool, etc. 
Ins. Co. v. Orleans Assessors, 221 U. S. 346, 354; Maguire v. 
Trefry, 253 U. S. 12, 17. Here, where the possessor of the 
legal title holds the securities in Maryland, thus giving 
them a permanent situs for lawful taxation there, and no 
person in Virginia has present right to their enjoyment 
or power to remove them, the fiction must be disregarded. 
It plainly conflicts with fact; the securities did not and 
could not follow any person domiciled in Virginia. Their 


actual situs is in Maryland and cannot be changed by the 
cestuis que trust. 


Intangible personal property may acquire a taxable situs 
where permanently located, employed and protected. (Italics 


ours).® 

In the Farmers Loan & Trust Company case, supra, 
we find these significant words, that none of the 
bonds “had any connection with business carried 
on by or for the decedent in Minnesota.” In an- 
other part of the opinion the Court recognizes the 
view that intangibles have in the past been taxed 
on the theory that “the owner has caused them to 
become integral parts of localized business.” And 
in its conclusions the Court says: 

New Orleans v. Stempel, 175 U. S. 309, Bristol v. Washing- 
ton County, 177 U. S. 133, Liverpool, etc. Ins. Co. v. Orleans 
Assessors, 221 U. S. 346, recognize the principle that choses 
in action may acquire a situs for taxation other than at 


the domicile of their owner if they have become integral 
parts of some local business. The present record gives 





*See also New Orleans v. Stempel, 175 U. S. 309; Bristol v. Washing- 
ton County, 177 U. S. 133; State Board of Assessors v. Comptoir Na- 
tional d’Escompte, 191 U. S. 388; Metropolitan Life Ins. Co. v. New 
at See S. 395; Liverpool, etc., Ins. Co. v. Orleans Assessors, 

» 3. 346. . 
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no occasion for us to inquire whether such securities can 
be taxed a second time at the owner’s domicile. 


The bonds and certificates of the decedent had, acquired 
permanent situs for taxation in New York; their testa- 
mentary transfer was properly taxable there but not in 
Minnesota. 


In the Baldwin case the Court said, “The record 
discloses. nothing tending to show that the personal 
property had been given a business situs in that State 
(Missouri).” 7° (Italics ours). 


This question of business situs and its importance 
in the matter of state inheritance taxes on non- 
resident owned intangibles will come up soon, it 
is believed, in determining the case of Beidler v. 
South Carolina Tax Commission, now pending in the 
United States Supreme Court, on appeal from the 
Supreme Court of the State of South Carolina. This 
case was docketed in 1928 and has once been ar- 
gued. Following the decisions in the Farmers Loan 
& Trust case and the Baldwin case, this case has been 
reassigned for argument (May 26, 1930), and will 
be heard at the fall term. The facts of the case 
are as follows: 


One Beidler died a resident of Illinois. A certain 
corporation, organized in South Carolina and whose 
business was carried on wholly in South Carolina, 
owed Beidler at his death some $556,000 on account 
of moneys loaned and some $64,000 on account of 
dividends declared but unpaid. The money was 
loaned by Beidler during many years, from 1907 to 
1922, during which time various credits were made 
resulting at Beidler’s death at the balance given. 
These debts and credits are evidenced only by the 
books of the company kept at its home office in 
South Carolina. The majority of the company’s 
stock was owned by Beidler and the remainder by 
his wife and children. His executors are now in 
complete control of the corporation. 


The question raised is whether South Carolina 
may validly impose an inheritance tax on account 
of the transfer of these assets of Beidler, constitut- 
ing a credit to him against the South Carolina cor- 
poration. The South Carolina Supreme Court held 
such an inheritance tax valid. The decision of the 
United States Supreme Court in this case will be 
of vast importance. 


Conclusion 


The solution of the whole problem whether a state 
may levy inheritance taxes on nonresident owned intan- 
gibles has not yet been reached. The Supreme Court 
has definitely and decidedly overruled Blackstone Vv. 
Miller an outstanding case and one on which numer- 





1 But note the following important observation made by Justice Stone, 
dissenting in Baldwin v. Missouri: 

“It is said that the present record discloses nothing tending to show 
that the decedent’s personal property nad been given a business situs 
in Missouri. The Supreme Court of Missouri said: ‘It is a reasonable 
inference that the cash and notes in such large quantities in Missouri, 
when none of it was held in Illinois, was retained in this state for the 
purpose of investment. They may have established a business situs 
rs 

“The burden is not on the state to establish the constitutionality of 
its laws, nor are we limited in supporting their constitutionality to 
the reasons assigned by the state court. I do not assume, from any- 
thing that has been said in this or the earlier cases, that constitu- 
tional power to tax the transfer of notes and bonds at their business 
situs, no longer exists. As this Court has often held, the burden rests 
upon him who assails a statute to establish its unconstitutionality. 
Upon this ambiguous record it is for the appellant to show that the 
stock and bonds subjected to the tax had no business situs within the 
taxing jurisdiction. See No. 454, Corporation Commission of Oklahoma 
v. Lowe, decided May 19, 1930, No. 485, Toombs v. Citizens Bank of 
Waynesboro, decided this day.” 
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ous federal and state court opinions have rested for 
their authority. To apply the principles of Farmers 
Loan & Trust Co. v. Minnesota to all nonresident 
intangibles, exempting them entirely from state in- 
heritance taxes, may require overruling pronounce- 
ments in other leading cases such as Frick v. Penn- 
sylvania, supra. 


If the question is to turn on the matter of “busi- 
ness situs” more precise definitions of that term 
may be required. Does “business situs” include in- 
terests in local partnerships and capital invested in 
business within the state? What of good will?" 


Would the term also apply to capital stock of do- 
mestic corporations? 


Another problem also arises, and one that is, per- 
haps, more technical. Shall the burden of proof be 
upon the state or the taxpayer to prove whether or 
not the particular intangible has a “business situs” 
locally? In Baldwin v. Missouri, the Supreme Court 
passed over this question by stating that the record 
did not show that the property in question had a 
business situs locally. Mr. Justice Stone, in his 
dissenting opinion, suggested, however, that the bur- 
den should not be on the state to show such a local 
business situs. 

As we have said, definite rules have not yet been 
laid down as to all intangibles. To give an idea of 
the present situation the following list is prepared, 
in the hope that it may have a practical value in 
pointing out whether particular intangibles owned 
by nonresident decedents may be taxable under state 
inheritance tax laws: 


Bonds.—State bonds and municipal certificates of 
indebtedness, registered or unregistered, held not 
taxable, in Farmers Loan & Trust Co. v. Minnesota.” 


United States coupon bonds held not taxable in 
Baldwin v. Missouri.* 


Bank deposits —Credits for cash deposited with lo- 
cal banks held not taxable in Baldwin v. Missouri. 
See also Guaranty Trust Co. v. Ohio, Court of Appeals, 
Ohio, May 12, 1930, to the same effect. 


Notes.—Promissory notes executed by residents but 
owned by nonresidents even where secured by local 
real property held not taxable in Baldwin v. Missouri."* 
See also Estate of Archibald C. Smith Supreme Court 
of Iowa, January 21, 1930, to the same effect. 


Stock.—This is a highly debated point. The 
writer has already expressed the various views held 
on the subject in a previous part of this article. The 
Court of Appeals of Ohio, in Guaranty Trust Co. v. 
Ohio (May 12, 1930), has held that shares of stock of 
Ohio banks owned by nonresident decedents are 
subject to the Ohio inheritance tax. The Attorney 
General of New York (May 14, 1930) felt obliged to 
rule that the New York law imposing such a tax 


UuThe Attorney General of New York felt constrained to rule, in an 
opinion already cited, that the New York statute providing transfer 
(inheritance) taxes on such interests was valid. 

2The United States Supreme Court rulings in Farmers Loan & Trust 
Co. v. Minnesota (January 6, 1930), and Baldwin v. Missouri (May 26, 
1930) are considered conclusive on all states, but are to be strictly 
construed when applied as such a rule. 

13In a recent letter opinion the Michigan authorities hold that where 
bonds of certain railroad companies secured by lien on the real estate 
and other properties of the companies, a portion of which property (at 
least) is in the State of Michigan, were physically in New York and 
owned by an individual resident of New York domiciled therein at the 
time of his death, such bonds would not be subject to the Michigan 


inheritance tax. (Letter opinion of the Attorney General of Michigan, 
June 7, 1930.) 
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on stock of domestic corporations was not uncon- 
stitutional.1® 

Interests in local business.—Under this head should 
be considered interests in partnership business con- 
ducted, wholly or partly, within the state to the 
extent of the interest of the decedent in the partnership 
property within the state and the good will of 
such business within the state, and capital invested 
in business within this state, including good will. 
The Attorney General of New York in the opinion 
already referred to (that of. May 14, 1930), felt bound 
to consider the law providing a tax on these inter- 
ests, not unconstitutional. If the statements in 
Farmers Loan & Trust Co. v. Minnesota and Baldwin 
v. Missouri as to the taxability of nonresident in- 
tangibles having a “business situs” within the state 
indicates the trend of thought of the Supreme Court 
it may be concluded that these interests will be held 
taxable. See discussion of the question of business 
situs above. 

Of great practical importance to many now is the 
question of applying for refunds in such cases where 
taxes have been paid under state statutes similar 
to the ones held invalid in Farmers Loan & Trust Co. 
v. Minnesota and Baldwin v. Missouri. Many states 
allow for refunds where taxes have been imposed 
erroneously. In addition to the matter of refunds 
protests are being filed each day in paying 
taxes in nonresident estates for the transfer of stock 
of domestic corporations and other intangibles not 
covered by the cases cited above. Such protests are 
proper to protect the interests of such taxpayers.*® 

In the foregoing article the writer has attempted 
conscientiously to review the whole field on the 
question whether nonresident owned intangibles 
should be subject to state inheritance taxes, without 
attempting to let his own views dominate his presenta- 
tion of either one side or the other of the question. 
Truly it is a momentous problem. It is to be regretted 
that the limits of this article do not permit a study 
of the absorbing questions of the possible extensions 
of the principles of Farmers Loan & Trust Co. v. 
Minnesota to other fields of taxation as for instance 
state income and property taxes, and the possible 
effect of the case on the principles of conflict -of 
laws.**7 What the future may hold in this field is 
not given to us to foresee but it is hoped that the 
foregoing observations may be helpful to those who 
are looking for counsel in this matter. 


4Baldwin v. Missouri, however, did not involve “the right of a state to 
tax either the interest which a mortgagee as such may have in lands 
lying therein, or the transfer of that interest.” 

The New York statute passed on, Sec. 248 of Article 10A of the 
tax law, covered: 

“(a) Shares of stock or certificates of interest of corporations 
organized under the laws of this state, or of national banking asso- 
ciations located in this state, or of joint stock companies or associa- 
tions organized under the laws of this state and including all dividends 
and rights to subscribe to the stock of such corporations, joint stock 
companies or associations or banks.’ 

16The questions of refund and protest, and the more technical ques- 
tion of rehearings in pending cases, are of outstanding importance. 
Many queries have reached the writer in his work involving these two 
subjects, especially with regard to the issues raised by the Supreme 
Court’s decisions in the Farmers Loan & Trust case and the Baldwin 
case. The matter is worthy of a separate article. 

The remarks of Justice Stone in his concurring opinion in Farmers 
Loan & Trust Co. v. Minnesota should be noted in this regard: 

“Hitherto the fact that taxation is ‘double’ has not been deemed to 
affect its constitutionality and there are, I think, too many situations 
in which a single economic interest may have such legal relationships 
with different taxing jurisdictions as to justify its taxation in both, to 
admit of our laying down any constitutional principle broadly pro- 
hibiting taxation merely because it is double, at least until that char- 
acterization is more precisely defined. It seems to me to be un- 
necessary and undesirable to lay down any doctrine whose extent and 
content are so dubious.” 













































































































































































































































































260 THE NATIONAL INCOME TAX MAGAZINE 


Court Decisions 


Accounting Period.—Where the taxpayer kept its ac- 
counts on a fiscal year basis and made its returns on 
a calendar year basis, the tax liability was properly deter- 
mined on the fiscal year basis. 

Taxpayer changing to calendar year basis without per- 
mission must abide by such change where its returns were 
made on the new basis for four consecutive years and 
accepted by the Commissioner.—United States Circuit 
Court of Appeals, Seventh Circuit in Jonas-Cadillac Com- 
pany v. Commissioner of Internal Revenue, No. 4313. Octo- 
ber term, 1929, April session, 1930. Decision of Board of 
Tax Appeals, 16 B. T. A. 932, affirmed. 


Affiliated Corporations.—Two railroad corporations are 
held to have been affiliated during the years 1917 to 1920, 
where one owned 74.09 per cent of the other, and the 
first, through its officers, directors, and officials, person- 
ally or by proxies, voted 98.7 per cent of all shares voted 
at all stockholders’ meetings held during the taxable years, 
it further appearing that the two corporations had such 
a common object and interest as to be in fact a business 
unit and that their corporate entities could be disregarded 
with no divergent or conflicting interest among their stock- 
holders.—District Court of the United States, No. Dist. of 
Ohio, E. Div., in Mahoning Coal Railroad Company and 
New York Central Railroad Company v. United States of 
America; Mahoning Coal Railroad Company v. C. F. Rout- 
zahn, Collector of Internal Revenue; Mahoning Coal Rail- 
road Company v. United States of America; United States 
of America v. Mahoning Coal Railroad Company. Nos. 14311, 
15408, 15409, 15256. 

Two corporations are held to be affiliated for 1920, 
where they were operated as one enterprise and a stock- 
holder owning 99 per cent of the stock of the taxpayer 
owned 50 per cent of the stock of the other corporation 
and controlled the remaining stock through agreements 
with the other stockholder.—United States Circuit Court 
of Appeals, First Circuit, in Commissioner of Internal Rev- 
enue v. Crescent Leather Company. No. 2389. October term, 
1920. Decision of Board of Tax Appeals, 13 B. T. A. 940, 
affirmed. 


Banks—Commissions on Loans.—Discounts or com- 
missions on mortgage loans deducted by a bank on the 
accrual basis from the face of the loans constitute income 
in the year the loans were made.—United States Circuit 
Court of Appeals, Seventh Circuit, in Columbia State Sav- 
ings Bank v. Commussioner of Internal Revenue, No. 4553, 
Oct. term, 1929, April session, 1930. Decision of Board 
of Tax Appeals, 15 B. T. A. 219, affirmed. 


Capital Stock Tax Liability—Corporation organized to 
maintain and operate railway lines already constructed, 
on the facts, is held to have been “doing business” so 
as to be liable for the capital stock tax in 1921.—Court 
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of Claims of the United States in Wisconsin Central Rail- 
way Company v. United States, No. J-20. 

Claims for Refund.—Plaintiff’s complaint is held not de- 
ficient as not stating a cause of action merely because it 
appears that plaintiff’s claim for refund did not set forth 
specifically all the facts relied on in support thereof. 
Granting of motion to amend-must depend upon whether 
there has been a timely rejection of the refund claim.— 
United States District Court, Southern District of New 
York, in Arthur Solomon v. The United States. 


Contributions by Corporations—Allowable Deductions. 
—(1) Contributions by a corporation to a civic fund to 
go to the American Legion, board of education, Boy 
Scouts, and like organizations held deductible as “business 
expenditures to be reflected in increased earnings.” Con- 
tributions to the fund to be used for the “city commis- 
sion” and the “contingent fund” held not deductible. 


(2) Board’s finding that a payment made by a cor- 
poration was not paid to prevent the city from extending 
its boundaries to include a part of the taxpayer’s prop- 
erty, as alleged, is sustained, and deduction thereof is 
disallowed.—United States Circuit Court of Appeals, Sixth 
Circuit, in American Rolling Mill Company v. Commissioner 
of Internal Revenue, No. 5524, Decision of Board of Tax 
Appeals, 14 B. T. A. 529, modified as to issue 1 and af- 
firmed as to issue 2. 


Corporation Deductions—Compensation to Directors.— 
Compensation for services rendered a corporation by three 
of its directors, authorized in 1923 for 1919 and 1920, the 
compensation to remain in the treasury subject to disposal 
by the directors, is held nct deductible—United States 
Circuit Court of Appeals, Second Circuit, in William A. 
Brady Theatre Company v. Commissioner of Internal Rev- 
se —— of Tax Appeals decision, 16 B. T. A. 939, af- 

rmed. 


Contracts, Valuation of.—Contract received in 1916 as 
part consideration from the sale of stock is held to have 
had no market value when received. The contract pro- 
vided for payment of 60 cents per ton on all iron ore to 
be mined by a corporation. It is held that calculation of 
the fair market value by the use of Hoskold’s formula may 
not be made where the estimate of returnable tonnage is 
in dispute as well as the annual production and the period 
of years estimated to complete the mining. Gain is not 
realized by the taxpayer until the aggregate payments 
received by her shall have exceeded the March 1, 1913, 
value of the shares of stock originally held by her, and 
the value at the time of her mother’s death of that part 
of the latter’s interest in the contract inherited by the 
taxpayer—United States Circuit Court of Appeals, Sec- 
ond Circuit, in Edith Andrews Logan v. Commissioner of 
Internal Revenue, Decision of Board of Tax Appeals, 12 


(Continued on Page 268) 














A view of the recently completed Federal building at 12th & B Streets, N. W.., : hlaainlieitg: 3 D. C., in which the 
Bureau of Internal Revenue and the Board of Tax Appeals are now conveniently housed. 
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TS tendency to liberalize the interpretation of lawful 
deductions allowed corporations on account of contribu- 
tions to charitable and civic enterprises is a noteworthy 
feature of recent decisions of the courts and the Board 
of Tax Appeals. 

In American Rolling Mill Company v. Commissioner, de- 
cided June 11, 1930, the United States Circuit Court of 
Appeals, Sixth Circuit, held that contributions made to 
the American Legion, Board of Education, Boy Scouts, 
Yy. M. C. A. and like organizations in the city where 
the company’s plant.is located are deductible as a busi- 
ness expense. The Court stated that the test of deducti- 
bility is whether, balancing the outlay against the benefits 
to be reasonably expected, the business interest of the 
taxpayer will be advanced. “The answer must depend, 
among other things, upon the nature and the size of the 
industry, its location, the number of its employees as 
compared to the entire community, the type of its em- 
ployees, and what other employers similarly situated are 
doing.” 

Small donations by a department store to local chari- 
ties, which currently had the effect of increasing sales 
by stimulating goodwill were held to be deductible busi- 
ness expenditures by the Board of Tax Appeals in The 
Killian Company v. Commissioner, Docket No. 37377 (Promul- 
gated June 16, 1930). 

The taxpayer corporation conducts a department store 
at Cedar Rapids, Iowa. During the years 1923 and 1924 
it was the practice of the corporation to make donations 
to various organizations and institutions, which were 
charged to its advertising account. The taxpayer re- 
garded donations to local organizations, including a private 
educational institution, as a profitable method of adver- 
tising which contributed to the rapid growth of the busi- 
ness, volume of business having increased from $150,000 
in 1911 to from $2,000,000 to $2,250,000 in 1923 and 1924. 

The Board held that neither the deduction of an item 
claimed by a corporation to be a business expense nor 
its disallowance depends upon whether it is a donation. 
Items which may colloquially be called donations, be- 
cause the recipient is a charity or the occasion is bene- 
ficent or the transaction is not approached in a formal 
manner with express legal consideration, may still have 
such a business significance as to justify their recogni- 
tion as business expenses, and their deduction is to be 
denied only when the evidence fails to establish that they 
are business expenses or that they are reasonably mo- 
tivated by or related to the proper conduct of the busi- 
ness, the opinion says. “* * * We can not agree that 
because the statute expressly provides for their deduction 
by individuals in Section 214 (a) (11), Revenue Act of 
1921, and Section 214 (a) (10), Revenue Act of 1924, it 
impliedly disallows to corporations the deduction of any 
charitable contributions or donations, however closely they 
may be identified with the welfare of the business. * * * 
This, we think, must be construed as an enlargement of 
individual deductions and not as a denial to corporations 
of the deduction of such of their ordinary and necessary 
business expenses as might be characterized as dona- 
tions.” 

Larger contributions, such as donations to a college of 
$1,500, $500 to a hospital and $100 to improve highways, 
the Board disallowed as ordinary business expenses. “A 
substantial outlay to secure or build up good will might 
be of such a capital nature that it should not be charged 
off as a business expense against the income,” the opin- 
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ion says, but adds that “such a test of the distinction 
between capital and expense should not be ruthlessly ap- 
— to small items which are sensibly charged off when 
made.” 


REORGANIZATION of the Audit and Review Divi- 
sion of the Bureau of Internal Revenue and the 
appointment of a committee on valuations for tax purposes 
has been announced by the Bureau of Internal Revenue. 

The division has been reorganized along geographical 
territory lines to develop greater efficiency and more 
prompt disposition of controverted tax questions, accord- 
ing to Mr. Mires, and to effect closer contact between field 
and headquarters forces. 

The following geographical divisions were set up: - 

New York. 

New England and New Jersey. 

Ohio, West Virginia, Virginia, Kentucky, Maryland, 
Tennessee, Missouri, Louisiana, Mississippi, Alabama, 
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Georgia, Florida, North and South Carolina and Delaware. 

Indiana, Illinois, Michigan, Wisconsin, Minnesota, Iowa, 
North and South Dakota. 

Oklahoma, Arkansas, Kansas, Montana, Wyoming, Colo- 
rado, Texas, New Mexico, Arizona, Utah, Idaho, Nevada, 
Washington, Oregon, California and Hawaii. 

The new valuations committee will consist of S. P. Hat- 
chett, director; E. P. McCorken, mining; J. M. Clark, ap- 
praisal; C. Sterz, securities; L. C. Gibson, oil and gas, and 
J. L. Lindsey, timber. 


Wee considering new expenditures that passage 
of the World War veterans’ bill, which at this writing 
was pending in the Senate, would necessitate, Treasury 
officials estimate that the Government will close the fiscal 
year 1931 with a deficit of over $100,000,000. If the reduced 
tax rate which was applicable to 1929 incomes is retained 
and made appl:cable to 1930 incomes, the Treasury forecast 
is for a deficit of approximately $180,000,000. If these esti- 
mates prove to be approximately correct, it is practically 
certain that continuance of the 1 per cent reduction in nor- 
mal individual and corporation income taxes will be dis- 
approved by Congress. 


Page on imports in 1928, it is estimated that the new 
tariff measure will produce $630,000,000 in revenue’ to 
~ Government, or $107,000,000 more than the existing 
aw. 

Of 3,218 named commodities and general clauses com- 
prising the measure, changes are made in 1,122, or about 32% 
of the total. There are 887 increases in rates and 235 de- 
creases, 75 items transferred from the dutiable to the free 
list and 48 now on the free list placed in the protective 
category. Over 250 of the increases are on farm products. 

Higher duties on sugar, dairy products, livestock, meats, 
grains, fruits, fresh and canned vegetables, nuts and seeds 
are provided in the agriculture schedule, which is raised 
to the highest general level in history. 

Many of the products given protection for the first time 
in years are of first importance. They include brick, ce- 
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ment, softwood, lumber, long staple cotton, hides, leathers, 
boots and shoes, all now on the free list. The duty of $1 
per thousand feet on lumber, however, is only provisional, 
It would not become operative unless Canada or Mexico 
taxed American exports of lumber. 

Logs, now dutiable at $1 per thousand board feet, are 
among the 75 commodities on-which levies were wiped out 
completely. 

The major rate reductions are on automobiles, alumi- 
num, plate glass and unset diamonds. 

Textile of all kinds are given higher rates as well as 
clothing of wool, cotton, silk, rayon and mixtures of any. 

Pottery and chinaware maufactures, producers of zinc 
and manganese ores, felt and straw hat makers, and manu- 
facturers, of furnitures, hardwood flooring, and hundreds 
of miscellaneous products are given increased protection. 

The administrative provisions of the existing law have 
been largely rewritten, although only in secondary fea- 
tures. The flexible provision, about which revolved the 
greatest controversy, is almost identical with the present 
law, except that it opens the way for the Tariff Commis- 
sion to speed up its investigations and rate-determinations 
by giving it a broader basis upon which to work. 

However, the bill retains the difference in cost of pro- 
duction formula as the basic factor which the Commission 
should follow in equalizing foreign and domestic compe- 
tition. It limits the President to act on a rate found by 
the Commission, with the change restricted to 50% up or 
down as at present. Under existing law the Commission 
only reports to the Executive and he determines the duty 
within the 50% range. 


AX agreement between France and the United States to 

abolish double taxation is reported to be nearing com- 
pletion. The American experts sent to Paris to determine 
the possibilities of a bilateral agreement have made suf- 
ficient progress to indicate the broad outlines of an accord. 
The French Government has formally stated its position. 
This has not been made public but is reported to offer no 
insurmountable difficulties to an eventual understanding. 

The United States Government, it is further explained, 
will be able to sign an agreement safeguarding French in- 
dustry within the United States from the menace of double 
taxation. It now remains for the French to meet the 
American position in certain points still in dispute. 

The situation is somewhat complicated by the position 
of the other foreign nations, which are keenly interested 
in the outcome of the Franco-American negotiations. At 
least one other nation with extensive commercial proper- 
ties in France is not in such a favorable position as the 
United States with reference to home taxation for foreign 
subsidiaries. A clear cut bilateral agreement between 
France and the United States, therefore, would be regarded 
as a distinct commercial advantage for American industry 
in this country. 

Double taxation is perhaps the most serious question 
facing American interests in France, since upon the fav- 
orable solution depends the future of many millions of dol- 
lars of American capital invested in legally organized 
French subsidiaries and organizations. 





EVENTEEN tax refunds, which with interest amounted 

to more than $14,700,000, in favor of Swift and Com- 
pany; Libby, McNeill & Libby and affiliated companies, 
and other corporations, were announced on June 19 by the 
Bureau of Internal Revenue. 

All the refunds were based on decisions in the Court of 
Claims’ in suits of the Swift and Libby corporations 
against the government. The court ruled for the corpora- 
tions that the returns might be made on a calendar year 
basis for 1918, and that the net loss provision of the Reve- 
nue Act of 1918 was applicable to the consolidated income 
of these companies. 

The net loss clause provided that losses in 1919 during 
the deflation period were deductible on income tax returns 
for 1918. In 1919 the Swift Corporation broke up. It had 
had a large number of subsidiaries the previous year, and the 
question was raised whether in such a case the net loss 


~ 1S wift and Company v. United States, decided February 17, 1930. 
No. H-101. 
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provision would apply. The Government contended that 

it could not, and also that the corporations must make fis- 

cal year returns. 
The refunds and interest to the corporations were as 

follows: 

Swift & Co., $924,601. 

Libby, McNeill & Libby and affiliated companies, $3,727,- 
035. 

Plankington Packing Company, Milwaukee, $1,543,797. 

Omaha Packing Company, Chicago, $836,609. 

G. H. Hammon Company, Chicago, $624,094. 

A. C. Lawrence Leather Company of Maine, Boston, $404,- 
594. 

W. F. Priebe Company, Chicago, $121,777. 

Consumers Cotton Oil Mills, Nathan B. Higbie et al., trus- 
tees, Chicago, $100,407. 

J. J. Harrington & Co., Inc., New York, $94,472. 

National Calfskin Company, Boston, $91,985. 

United Dressed Beef Company, New York, $83,990. 

Van Wagenen & Schickhaus Company, New York, $80,046. 

Swift & Co., Chicago, $68,915. 

Milwaukee Stockyards Company, Milwaukee, $40,876. 

E. K. Pond Company, Chicago, $48,850. 

Metropolitan Hotel Supply Company, New York, $26,310. 

National Leather Company, Chicago, $53,215. 

Estate of Alonzo Barton Hepburn, Irving Trust Company 
et al., executors, of New York, refund of $125,474. 

Jascha Heifetz of New York, abatement of $108,920. 


AS a result of the increase in price of bonds of the 
United States Government, the semi-annual payments 
of interest and principal by foreign governments were made 
on June 16 in cash for the first time since payments were 
begun on their war debts. 

The payments amounted to $117,141,598, of which 
$45,786,467 was in principal and the remainder in interest. All 
the cash interest payments totaling $71,355,130 will be 
credited to the annual surplus and thus will increase that 
“paper” figure well over the $50,000,000 estimated by the 
Treasury Department when it was anticipated that the 
debt payment would be made in United States securities. 

Payments made in securities automatically go to the re- 
tirement of the public debt and are not credited to the 
surplus. Interest payments in cash go to the surplus ac- 
count, although since the surplus is used for debt retire- 
ment the effect is the same as though the payment had 
been made in securities. 

The payments were made as follows: 


Principal. Interest. 
ea Sd Sheth, Set ee $3,450,000 $1,375,000 
CZECNOSIOVGRIG . 0... 6 bibs cus 1,500,000 he ee ORE 
RIMM, alg san Oe tain i Pehl Si edn ed cde aE 150,000 
I ei a ig rats, 15) be bw nk Oh ee 129,885 
BEM PAN i ocs.c Ache Be Soy beat ance ree 
Remermenttarn 62.005 lst JE Sea 66,390,000 
ROR ree See ti ee ne oa 28,804.73 










a ht Oe Ses te er a Cane ae 50,000 
2 2 ee ear eee a 36,467.50 94,075.12 
RM io as tc cas 6 ate RS See 3,137,365.89 
TEE 5.8, ice ENA Ae Se a 0 | ae 
ID ics ce BSS a nt Kom yj.) | | 
TEOUME, kisi deta ROR aA Ee $45,786,467.50 $71,355,130.74 


In connection with the debt payment the treasury issued 
a statement, in which it said that “* * * the payment of 
interest in cash rather than in securities will not affect the 
total reduction of the national debt as contemplated for the 
current fiscal year. 

“In so far as payments of principal are concerned, their 
payment in cash or securities does not substantially affect 
our budgetary position, since under the terms of the Lib- 
erty bond acts all cash payments on account of principal 
of obligations originally acquired under those acts must be 
applied to debt retirement.” 

The treasury’s financial turnover for the day “on paper” 
was approximately $1,700,000,000. Theoretically, more 
than $500,000,000 in income and corporation taxes were due 
as the June instalments on 1929 incomes. Last June the 
collection was $555.000.000. 

A total of $549,000,000 in 474 per cent certificates of in- 
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debtedness was retired and $429,000,000 in 27 per cent cer- 
tificates placed on the market. 


Interest payments on the public debt were about $98,000,000. 


S IX actions for sums totaling $7,993,799.74, plus interest 
of about $2,500,000 based on alleged overpayment of in- 
come taxes from 1913 to 1923, inclusive, have been filed 
in the United States District Court against the government 
by Margaret A. and Martha A. Jamison, as surviving exec- 
utors of the estate of Christina Arbuckle, and as adminis- 
trators of the estate of Mrs. Catherine A. Jamison. 

The complaints state that Mrs. Jamison, Miss Arbuckle 
and William A. Jamison, who established a partnership 
in 1912 to carry on the old business of Arbuckle Brothers, 
coffee merchants, realized a profit of $38,000,000 net, from 
that firm during the years in question, but in the same time 
the Charles Williams Stores, a subsidiary corporation, 
sustained losses of $26,348,561.35. 

These losses, it is stated in the complaints, were not 
deducted in computing income tax assessments. Miss Ar- 
buckle, it is stated, died Feb. 27, 1927, leaving a will. Mrs. 
Jamison, an Arbuckle by birth, died June 24, 1923, intes- 
tate. Both were of Pittsburgh. 

The Charles Williams Stores, Inc., according to the suits, 
was organized under the New York laws, “for the pur- 
pose of obtaining a fictitious name so as not to disclose 
to the trade that Arbuckle Brothers was embarking in the 
mail order business.” The plaintiffs contend that the cor- 
poration’s capitalization of $1,000,000 was “entirely too 
small” and that, as a result, “arrangements were made to 
lend the corporation money from the funds of the part- 
nership” and also from the personal deposit accounts of 
Mrs. Jamison and Miss Arbuckle. 

Of the capital stock of the new Arbuckle Company 
formed in the $7,000,000 partnership, Mr. Jamison, the com- 
plaints state, owned 47.62 per cent and Miss Arbuckle and 
Mrs. Jamison, 26.19 per cent each. They received 6 per 
cent per annum on their capital holdings before division 
of profits. At the same time, it is said, each received 4 
per cent on deposit accounts which he or she held with 
the firm. 

Although any judgments recovered will be paid by the 
government, Collectors of Revenue, past and present, to 
whom payments were made are named defendants in the 
suits under rules of practice. They include William H. 
Edwards, John Z. Lowe and Frank K. Bowers, the pres- 
ent collector. 

The plaintiffs state that heirs of the partnership controls 
Arbuckle Brothers, New York (Brooklyn), coffee, sugar, 
printing and investments; Arbuckle & Co., Pittsburgh, 
wholesale grocers; Arbuckle Brothers, Chicago, coffee, 
teas, spices and extracts; Arbuckle Brothers, Mexico, 
green coffee; Jay Street Terminal, Brooklyn, freight termi- 
nal and warehouses; Frost Brothers Coal Company, New 
York, and Smyser Machine Works, packing machinery. 


HE excessive burden of taxation on real estate in states 

where property taxes are relied upon as the chief source 
of revenue seems likely within a relatively short time to 
result in the adoption of an income tax by a number of ad- 
ditional states. 

A constitutional amendment to permit the levy of an 
income tax has been approved by the Illinois Legislature. 
The proposed amendment will be submitted to a referen- 
dum vote in November. 

In Iowa there is growing dissatisfaction with the present 
system which permits the bulk of intangibles to escape 
taxation and saddles most of the tax load on real estate. 

A state income tax is the only satisfactory method of 
reaching intangible property for taxation, Senator C. F. 
Clark, chairman of a legislative committee investigating 
Iowa tax conditions, said in a statement recently issued. 
The State board of assessment and review has done a 
“wonderful piece of work” in adding $50,000,000 to the 
previous moneys and credits assessment, Senator Clark 
declared, pointing out, however, that the additional tax 
from this property will not relieve the Iowa farmer of even 
1 cent an acre on his present tax burden. 

“The Iowa State Board of Assessment and Review re- 
ports that it has added more than $50,000,000 to the prev- 
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ious moneys and credits assessment of nearly $500,000,000. 
This means a total of $550,000,000, while the best author- 
ities estimate the amount of intangibles in Iowa subject to 
taxation under our so-called moneys and credits law as 
between $3,000,000,000 and $4,000,000,000,” Senator Clark 
said. This means that after a year of strenuous endeavor 
about 15 per cent of the intangibles have been listed for 
taxation, he declared. “This result, together with the 
universal experience of every state that has tried it, is 
convincing proof that intangibles of this kind can only be 
satisfactorily reached through an income tax.” 

The state board has done a wonderful piece of work 
and its inability to secure more revenue under the moneys 
and credits statute is due to the totally inadequate taxa- 
tion laws and system that they have to deal with, Senator 
Clark asserted. 

“The state board reports that additions to personal prop- 
erty assessments including moneys and credits, together 
with some additional assessments on real estate, will pro- 
duce $1,000,000 additional in taxes. This is less than 1 per 
cent relief on the entire tax burden of $110,000,000 a year,” 
the statement says, pointing out that the major portion of 
the additional $1,000,000 will be paid in 10 or 20 different 
city taxation districts. “The amount available for relief 
to the Iowa farmer will not make a reduction of even 1 
per cent an acre on his present tax burden.” Opponents 
of an income tax have complained that it would only re- 
duce the taxes on average Iowa farms 12 to 15 cents an 
acre, but this would be 15 times the relief secured this year 
under this rigid enforcement of our present taxation stat- 
utes, the statement asserts. 

“The present moneys and credits law, under the most 
strenuous efforts to enforce it in a year when nothing but 
personal property is being assessed, still finds 85 per cent 
of such wealth successfully evading taxation. In other 
states the estimate is that under an income tax law, less 
than 15 per cent escapes taxation. All who oppose an 
income tax are not tax dodgers, but it can safely be as- 
serted that the vast majority of tax dodgers oppose the 
income tax. They are too well satisfied with the present 
system under which they are receiving an undue prefer- 
= and which loads an unfair burden on the other 
ellow.” 


NCOME tax collections for the period from June 1 to 

June 18 were 6 per cent less than for the correspond- 
ing period of last year, collections amounting to $339,131,824, 
against $359,971,240 a year ago. For the fiscal year 1930 
through June 18, income tax collections totaled $2,223,674,865, 
as compared with $2,135,426,554 for the like period of 1921. 

Income tax collections in May were nearly 17% per 
cent smaller than a year ago. The following table shows 
income tax collections for May, 1929 and May, 1930. 


Per Cent 

May, 1929 May, 1930 Decrease 

Corporation . .$25,944,489 $20,413,866 ra 
Individual . 17,542,519 15,858,855 9.58 
Total $43,487,008 $36,272,721 16.59 


Total internal revenue receipts for the 1930 fiscal year 
through May 31, amounted to $2,459,530,140, or $125,567,018 
above corresponding period of 1929 fiscal year. 


Jp tam ERA SION of restaurant cover charges, tipping of 
ushers in theatres and taxes on restaurant and hotel bills 
are among the latest objects of the French superior coun- 
cil of touring in the attempt to make the lot of the tourist 
easier this Summer, according to information sent the 
Department of Commerce by Trade Commissioner Louis 
Hall at Paris. The Department’s statement follows: 

“These moves are announced as part of the govern- 
ment’s plans for tourist promotion during 1930. 

“An autonomous fund will also be established to cover 
the expenses of an elaborate propaganda involving an ad- 
vertising campaign designed to reach the prospective tour- 
ist in foreign countries by all possible means—poster, cir- 
culars, conferences, moving pictures and radio. The funds 
for this propaganda will be derived from (1) contributions 
from the syndicated touring interests in France, the 
French watering-places, touring centers, touring agencies, 
etc., and (2) from the government, in the form of a con- 
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tribution equal to twice that of the various commercial 
interests referred to above. 

“The expenditure of the fund thus jointly contributed 
by the state and private or local touring interests will be in 
the hands of the Office National du Tourisme whose 
offices, incidentally, have recently been transferred from 
an obscure address on the Rue de Surene to a prominent 
excellent location on the Champs-Elysees. 

“In developing plans for the advertising campaign in for- 
eign countries much prominence will be given to the slo- 
gan of ‘Fifteen days in France for $100’ (or the equivalent 
sum in other foreign countries), according to the French 
information. In this way a special effort will be made to 
attract the medium class of tourists.” 





Rulings of the Bureau of Internal Revenue 


Association (Revenue Act of 1926).—The Hui of M, a 
Hawaiian organization, was organized for the purpose of 
managing its shareholders’ land interests. The organiza- 
tion has officers which are elected by the shareholders. It 
has by-laws similar to those of a corporation, holds meet- 
ings at which a majority in interest controls, acts in its 
own name, and has shares which are transferable without 
the consent of all the members. 

Since the organization is engaged in a business enter- 
prise and resembles a corporation in form and method 
of procedure, it is classified, for income tax purposes, as 
an association.—G. C. M. 7475: IX-23-4664, p. 6. 


Computation of Income of Individuals—(Revenue Act 
of 1926).—The taxpayer having kept its books on the ac- 
crual basis from date of incorporation to date of dis- 
solution and having filed its returns for 1926 and 1927 
on that basis may not now file amended returns reporting 
its income on the installment basis—G. C. M. 7561: 
IX-22-4657, p. 3. 


Depreciation (Revenue Act of 1928).—Where the trusteee 
under a will is collecting income consisting of interest on 
bonds, dividends on stocks, and rents from improved real 
property which is paid over to a life beneficiary, and the 
will does not provide that the trustee make any allowance 
for depreciation on the buildings in determining the in- 
come distributable to the life beneficiary, the latter will be 
entitled to the depreciation allowance to the exclusion 
of the trustee, regardless of the fact that profits were 
realized during the taxable year from the sale of securities 
comprising a portion of the corpus of the trust which 
profits are not distributable to the life beneficiary. 

The basis for determining depreciation on the buildings 
comprising a portion of the corpus of the trust is the fair 
market value of such buildings at the date of the death 
of the decedent. 

In determining the amount of gain or loss from the sale 
of any of the buildings by the trustee, the basis of the 
buildings must be decreased by the amount of the deduc- 
tions for depreciation which have since their acquisition 
by the trust been allowable in respect of such buildings, 
even though such deductions have been allowable to the 
life beneficiary to the exclusion of the trustee —I. T. 2537: 
IX-21-4650, p. 2. 


Gain or Loss, Basis for Determining.—The decedent, 
who died prior to March 1, 1913, named his four sons as 
executors of his will and bequeathed the residue of his 
estate in trust to his sons, the net income to be used for 
the benefit of his wife and children; after the wife’s death 
the trustees were to divide the balance of the estate 
The testator’s wife died in 
1926, and certain securities received by the taxpayer, one 


of the children, from the trustees under the will were sold 
in 1928. 


Held, the basis to be used in computing the gain or loss 
from the sale is the fair market value of the securities as 
of the date of their distribution by the sons of the decedent 
as executors of the latter’s will to themselves as trustees, 
or the fair market value of the securities as of March 1, 
1913, whichever is greater.—I. T. 2539: I1X-24- 4668, p. 2. 

In 1925, the taxpayer, a corporation engaged in buying 
and selling real estate, by general warranty deed conveyed 
real property which it owned in fee simple to a trust com- 
pany for a nominal consideration. The trust company exe- 


(Continued on Page 273) 
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(Following is the introductory portion of an article 
by Charles F. Marvin, Jr., of the U. S. Bureau of 
Standards, presenting a technical basis for apportion- 
ing motor vehicle taxes. The complete article is highly 
technical, but those directly interested in the subject 
will find it a valuable exposition. The article ap- 
pears, complete, in the May, 1930, issue of “Public 
Roads,” a publication of the Bureau of Public Roads 
of the Umted States Department of Agriculture.— 
Edit. Note.) 


HE rapid increase in motor transportation which 
a3 has occurred in the past 30 years would not have 

been possible without the highway improvements 
and extensions which have accompanied the de- 
velopment of the motor car. 

These highway improvements and extensions 
threw upon the state and local governments a great 
additional financial burden which, with their exist- 
ing revenue systems, they were ill-prepared to as- 
sume. Since no part of this increase in highway 
expenditures could be attributed to any factor other 
than the new demands of automobile traffic, it 
seemed equitable and expedient to impose special 
taxes on motor vehicle owners to meet the cost, in 
part at least, of the special service provided. After 
years of application, state registration or license 
fees and fuel taxes have come to be accepted as 
just and logical forms of taxation. 

However, at the present time there is no gen- 
erally accepted basis for determining the amounts 
of fees for the various classes of vehicles or the 
units within a class. Neither is there any agree- 
ment as to how the total tax levied by a state 
should be apportioned between the fuel tax and 
registration fees. Each state has selected its own 
method of levying fees with the result that at the 
present time vehicles are rated according to chassis 
weight, unladen weight, capacity, gross weight, 
horsepower, piston displacement, value, tire width, 
or tire type as well as on several different com- 
binations of two or more of these characteristics. 
In many cases there is no definite relation between 
the characteristic used as a base and the justifica- 
tion for taxing or the amount of fee charged. Some 
states rate passenger cars and trucks on the same 
basis while others do not. Several states have 
sacrificed simplicity of administration in an effort 
to obtain more equitable fees, while other states, 
apparently aiming at simplicity, have prescribed 
fees which seem inconsistent in their distribution of 
the tax burden among vehicles of different char- 
acteristics. All of the states and the District of 
Columbia impose fuel taxes of from 2 to 6 cents a 
gallon, but there is no consistent relation between 
the amounts of the fuel taxes and the amounts of 
registration fees. 

Several years ago the motor vehicle and highway 
departments of the State of Connecticut requested 
the Bureau of Standards to undertake a study of 
current systems for taxing motor vehicles with a 
view to eliminating some discrepancies in the Con- 


Apportionment of Motor Vehicle Taxes 


necticut system and, if possible, to find a more logi- 
cal and equitable basis for such taxation. 

The present paper is a revision of the report which 
was submitted to the State of Connecticut, with 
the material of general interest rearranged to em- 
phasize the principles involved and with those por- 
tions applying only to Connecticut omitted. 

It was not within the scope of the investigation 
to recommend a total revenue to be collected from 
motor vehicle owners, or to fix the relation between 
such a total and the total highway expenditures. 
Each state must determine for itself how much it 
wishes to spend on highways and what percentage 
of this amount should be financed by motor vehicle 
taxes, taking into account general social benefits 
and benefits to property which may be expressed by 
general appropriations and property taxes. The 
purpose of the bureau’s investigation was to rec- 
ommend a simple and equitable method of distribut- 
ing a total tax levy, determined by the state, among 
the various classes of vehicles and the units within 
a class as nearly as possible according to the amount 
and character of each vehicle’s use of the public 
streets and roads. In this distribution no attempt 
was made to devise methods of collecting taxes on 
a basis of earning capacity or ability to pay. No 
discrimination was made as between privately op- 
erated vehicles and those operated for hire or by 
dealers. If such discriminations are thought ad- 
visable, they may be made in the form of a separate 
or an additional tax. 

Necessary Elements of a Satisfactory Tax System 

Equity.—A satisfactory tax system must first of 
all be equitable, that is, it must distribute the cost 
among the different vehicles in such a manner that 
each vehicle is assessed according to the justifica- 
tion for taxing such vehicle. The greatest and most 


evident justification for taxing is to defray the ex- 


penses incurred by the state due to the operation 
of the motor vehicles, and the first approximation 
to an equitable system would be one which would 
tax each vehicle in proportion as that vehicle is 
responsible for these expenses. It is also desirable 
in the interests of public utility, and convenience, 
that taxes should be so imposed that they penalize 
wherever possible those vehicles which are ineffi- 
cient in their use of the highways or the nation’s 
fuel resources, and thus encourage a relative im- 
crease in vehicles which bring about improvement 
and progress in highway transportation. 

The expenses incurred by the state due to the 
operation of a given vehicle and the desirability 
of the vehicle as a unit of transportation will de- 
pend, in varying degree, on such things as the 
weight, size, speed, capacity and tire equipment of 
the vehicle; the number of miles it travels during 
the taxable period; the type of road over which it 
operates; the manner in which it is cared for and 
operated; the amount of regulation it requires; and 
the character of the service which it renders. 

Simplicity.—It is highly desirable that the process 
of administering taxes be as simple as possible. 







































































































































































































































































































































































266 THE NATIONAL INCOME TAX MAGAZINE 


Unfortunately, the exactly equitable rating, depend- 
ing as it does on so many inter-dependent factors 
of varying importance, would be extremely complex. 
Even if it could be exactly determined, it would 
be impractical to administer. All that can be hoped 
for is a compromise rating which will be equita- 
ble in the most important respects and sufficiently 
simple to be cheaply and efficiently administered. 
Undoubtedly the major factors to be considered 
in taxing a vehicle are (1) the weight imposed upon 
the road surface by the vehicle and its load, (2) 
the number of miles it travels during the taxable 
period, and (3) the type of tire with which the 
vehicle is equipped. A system which attempts to 
include more factors than these becomes very un- 
wieldy while one which neglects anyone of the 
three does so at a serious loss of equity. 
Adaptability—The ideal tax system would be 
equally applicable to the taxing of all of the vari- 
ous classes of vehicles, readily adaptable to the re- 
quirements of any state, and capable of being easily 
modified to suit changing conditions in the same 
state, without alteration of the basic method of 
rating vehicles or the system of collecting fees. 
The three factors, weight, miles traveled, and tire 
type, may well be used as bases for rating all ve- 
hicles and for determining fees in all states for 
some years to come. However, it will not be pos- 
sible to use the same amounts or ranges of fees 
everywhere and for all time. Costs of highway 
construction as well as the types of road and the 
total mileages vary from state to state and from 
time to time. Vehicles in the different weight 
groups are distributed differently throughout the 
various sections of the country and the damage 
caused by vehicles of a certain class is not nec- 
essarily the same in one state as in another. For 
these reasons any general method for determining 
taxes must permit a wide range of tax schedules. 


The Recommended System 


The vehicle characteristic of most importance so 
far as the road is concerned is not the rated horse- 
power or the rated carrying capacity so often used 
in determining fees, but the gross weight of the 
loaded vehicle. It is gross weight which is actually 
carried by the roadway, gross weight which largely 
determines the amount of highway damage, and 
gross weight for which new bridges and highways 
must be designed. In addition, gross weight is 
the only characteristic common to all of the vari- 
ous types of vehicles which is, for each type, closely 
related to the use and consequent deterioration of 
the road. These facts combine to make gross weight 
the best single measure of the justification for 
taxing. 

Since gross weight bears a definite relation to 
the justification for taxing, it should also be defi- 
nitely related to the amount of tax by some formula 
which would insure a gradual and consistent varia- 
tion in tax throughout the whole range of gross 
weights. 

The general formula.—Almost any relation be- 
tween tax and gross weight which is likely to be 
desired in practice can be represented algebraically 
with a fair degree of approximation by the follow- 
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ing formula: Tax = A + BX (gross weight) + CX 
(gross weight) in which the tax is in dollars and 
gross weight is in tons. 

Certain familiar types of tax schedule are repre- 
sented by the three terms. of the formula. Thus, 
the first term imposes a flat rate of A dollars. The 
second term, BX (gross weight), levies a constant 
rate of B dollars a ton, while the last term, CX 
(gross weight)’, is in effect a surtax which imposes 
an increasing rate per ton, and therefore affects 
most noticeably the heavier vehicles. By the proper 
evaluation of A, B, and C, the characteristics of 
these three distinct types of schedules may be blended 
into a single schedule in any proportion desired. 
[The wide diversity of schedules which can be ob- 
tained is indicated by the examples given]. 

2 + + * ® 


The fuel tax.—It is obvious [graph shows how 
fuel taxes of different amounts of different vehicles 
of different weights traveling the same number of 
miles per year] that a fuel tax alone can not im- 
pose the rapidly rising schedule of taxes generally 
required. The fuel tax, however, possesses sev- 
eral advantages over registration fees, chief of which 
is that it automatically taxes a vehicle directly ac- 
cording to the number of miles traveled. In ad- 
dition, it is effective in distributing taxes in the 
proper directions, although not always in the de- 
sired amounts, according to other justifications for 
taxing. 

Thus it brings in more revenue per mile from the 
heavy truck than it does from the light passenger 
car, and taxes the fully loaded vehicle more than 
the empty one. 

The increase in the price of fuel, due to the tax, 
encourages greater economy in the design and op- 
eration of vehicles and penalizes the owner who 
operates a car which is wasteful of the Nation’s 
fuel resources. Thus, the vehicle which is over- 
weight, overpowered, which has an inefficient en- 
gine, an improperly adjusted carburetor, or excessive 
friction in any of its parts pays a higher tax per 
mile than the well-designed and well-cared-for ve- 
hicle of the same capacity. 

A fuel tax brings in revenue from visiting cars 
from other states which would otherwise use the 
highways tax free. 

A car which continuously maintains a high speed 
through the open country will burn more gasoline 
and therefore pay a somewhat higher tax than a 
similar car which is driven over the same roads 
at a moderate speed. 

Vehicles which habitually operate in crowded 
districts where highway “rent” should be high and 
where expenses of regulating traffic are greatest 
will, on account of their frequent stops and starts, 
burn more fuel and therefore pay a higher tax per 
mile than similar vehicles operating in the open 
country. 

These advantages, together with the fact that it 
is conveniently paid and simple to collect, have 
made the fuel tax an increasingly acceptable form 
of taxation. 

To fully utilize the many advantages of the fuel 
tax, it should constitute the greatest proportion 0! 
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the total tax which can be charged without over- 
taxing any class of vehicles. Usually, the most 
equitable fuel tax will be determined solely by the 
total annual tax desired on the lightest class of 
cars. 


Significant Decisions of the Board of 
Tax Appeals 


Bad Debts.—An entry made and kept in private ledger 
only, for time being, if used in making balance sheets, 
which entry shows that a “charge off” of bad debts has 
effectually eliminated such accounts or bills receivable from 
the available assets, is held sufficient charge off to meet the 
requirements of the statute.—Poel and Kelly, Inc. v. Com- 
missioner, Dec. 6114 [C. C. H.], Docket No. 30916. 

Business Expense.—In 1924, the petitioner was served 
with a notice of complaint by the Federal Trade Com- 
mission in which violation of the Sherman Act by the 
petitioner was alleged and a date set for hearing before 
the Commission. The petitioner employed eminent coun- 
sel to defend it against such charge. On October 14, 1925, 
the Commission entered an order dismissing the complaint. 
The petitioner paid bills as rendered by its attorneys for 
services in 1925 and 1926 in the amounts of $40,000 and 
$15,000 respectively. Held, that the amounts paid as at- 
torneys’ fees were deductible from gross income as or- 
dinary and necessary expenses in the carrying on of its 
business.—Continental Screen Co. v. Commissioner, Dec. 6083 
[C. C. H.], Docket No. 30350. 

Capital Transactions—Reorganization.—The stockhold- 
ers of petitioner, under an agreement having as its object 
the acquisition of control of petitioner by a foreign cor- 
poration, caused to be distributed to themselves certain 
of petitioner’s assets, and received in place of their voting 
common and non-voting preferred stock, which was sur- 
rendered and cancelled, an amount in cash and new non- 
voting preferred stock of petitioner in a larger amount, 
issued under authority of an amendment of its charter 
increasing in amount its authorized common and preferred 
stock, all of the new voting common stock of petitioner 
issued being to nominees of the foreign corporation who 
were thereby placed in control. Held, that as to petitioner, 
the transaction resulted in no realization of gain or loss, 
it having disposed of no assets except by distribution to 
stockholders. 

Reorganization.—Six weeks after the conclusion of the 

transaction above detailed, representatives of the foreign 
corporation caused to be organized a new corporation, 
to which petitioner conveyed all of its assets, the con- 
sideration for the conveyance being stock of such ‘new 
corporation issued to petitioner’s stockholders in place of 
their stockholdings in petitioner and in the same amounts 
and par value as the stock of petitioner held by them. 
Held, that such transfer was one in reorganization as de- 
fined by Section 203 of the Revenue Act of 1926, from 
which no gain or loss to petitioner is recognized.—Crosby- 
Worth Sales Book Co. v. Commissioner, Dec. 6076 [C. C. H.], 
Docket No. 26175. 
_ Dividends, Taxable——The Commissioner did not err in 
including certain dividends received by six persons in 
1922 in the petitioner’s net income for 1922, although there 
was an order of the Probate Court entered in 1926 which 
held that the stock was illegally distributed to the six 
persons in 1920, and should be accounted for by them to 
the estate until December 31, 1922.—John B. Ford v. Com- 
missioner. George Pope MacNichol v. Commissioner. George 
Ross Ford v. Commissioner. Edna F. Knight v. Commis- 
stoner. Mary Ford Bacon v. Commissioner. Carrie J. Ford 
V. Commissioner. Dec. 6093 [C. C. H.], Docket Nos. 27073- 
27078. Van Fossan dissented. 

Exempt Corporations.—Petitioner furnished its mem- 
bers supplies at cost and marketed the perishable produce 
or its 400 members and returned to them the average price 
received by it less freight, brokerage fees if sold on con- 
Signment, and 5 per cent commission which, with interest 
on bank deposits, constituted its gross receipts. Out of 
said receipts petitioner paid all necessary expenses and the 
net receipts were used as follows: 10 per cent dividends 
paid on all of its capital stock; $3,000 added to surplus, one- 
half of the balance also added to surplus and the remainder 
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set aside for refunds to all members on the basis of the 
value of produce sold for them, respectively. During 1923 
and 1924, the refunds constituted a very small portion of 
petitioner’s net receipts. Only a portion of petitioner’s 
members held stock and the dividends were in excess of 
the legal rate of interest in South Carolina. Held, that the 
Commissioner’s regulations applicable to section 231 (11) 
of the 1921 and 1924 Acts, are reasonable and sound and 
that during 1923 and 1924, petitioner failed to comply with 
the said provisions of the Revenue Acts and regulations.— 
South Carolina Produce Association v. Commissioner, Dec. 
6071 [C. C. H.], Docket No. 32821. 


Federal Estate Tax.—Proceeds of life insurance policies 
in which the insured reserved the right to change the 
beneficiaries were properly included in the gross estate. 
Chase National Bank, et al. v. United States, 278 U. S. 327 
[p. 5565, Federal Courts Volume]; Louis M. Weiller, et al., 
18 B. T. A. 1121, followed.—Edwin S. Raugh, Executor, v. 
Commissioner, Dec. 6057 [C. C. H.], Docket No. 18459. 

Decedent took out certain policies of insurance on his 
own life, in all of which policies he had the right to change 
beneficiaries up until the date of his death. The policies 
were taken out prior to the passage of the Revenue Act 
of 1918. The beneficiaries who received the proceeds of 
the policies were named after the passage of the Revenue 
Act of 1921, and the decedent died while that Act was in 
force. Held, that the excess of the proceeds of the policies 
over the sum of $40,000 should be included in decedent’s 
gross estate.—William A. Cushman et al., Executors,v Com- 
missioner, Dec. 6064 [C. C. H.], Docket No. 30296. 

Executor’s commissions, attorney’s fees and other fees 
and other expenses of maintaining and preserving an es- 
tate over a period of six years held not to be ordinary 
expenses of administration and not proper deductions in 
computing the net estate subject to the Federal estate-tax. 
—Estate of William G. Peckham v. Commissioner, Dec. 6065 
[C. C. H.], Docket No. 38891. 


Federal Estate Tax.—The amount paid to a trustee for 
management of a trust estate created by decedent during 
his life time is held to constitute a reduction of the trust 
property in determining the value at which it is to be 
included in the gross estate. 

Amounts paid by the trustees out of the trust fund 
for the erection of a church, and to other institutions, 
under a power conferred upon them in the trust instru- 
ment to distribute the residue of the trust property in 
such way and at such time or times as they, in their 
unrestricted judgment may deem best, are not deductible 
under Section 303 (a) (3) of the Revenue Act of 1924. 

A sum paid to a religious organization, conditioned 
upon the right of the trustees to revoke it upon certain 
contingencies is held to be a valid gift and deductible from 
the gross estate—Reynolds D. Brown, Adm., v. Commis- 
stoner, Dec. 6133 [C. C. H.], Docket No. 33042. 


Installment Obligations, Transfer of.—Petitioner doing 
business as a sole proprietor, to a large extent on the 
installment basis, organized a corporation to which he 
transferred in 1923, all of the assets of the business for 
all of its authorized capital stock. Included in the assets 
conveyed were $117,863.13 of uncollected installment ob- 
ligations representing unrealized profits of $53,488.57. Held, 
that the transfer of these installment obligations being 
a transaction provided by Section 202 (b) (3) of the 
Revenue Act of 1921, not to give rise to gain or loss, 
respondent erred in including in petitioner’s income for 
the year 1923, the sum of $53,488.57 as a profit realized 
by reason of petitioner’s disposition of them in this man- 
ner.—Charles F. Meagher v. Commissioner, Dec. 6131 [C. 
C. H.], Docket No. 24105. 


Installment Sales of Real Estate—Computation.— Where 
real estate was sold by one not a dealer and the profit 
reported on the installment method, the expenses incident 
to the sale serve to reduce the selling price in determining 
the profit to be realized, thus being spread over the same 
period as the installment payments, and are not deductible 
in full in the year of sale-—Mrs. E. A. Giffin v. Commissioner, 
Dec. 6095 [C. C. H.], Docket No. 37933. 


Insurance Trusts, Irrevocable—Tax Liability.—Peti- 
tioner created certain trusts the income from which was 
used to pay premiums on life insurance policies on his life. 
Held, that under Section 219 (h) of the Revenue Acts of 
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1924 and 1926 such income should be included in peti- 
tioner’s net income regardless of whether the trusts created 
were revocable or irrevocable.—Frederick B. Wells v. Com- 
missioner, Dec. 6099 [C. €. H.], Docket Nos. 29159, 36459 
and 40915. 

Losses.—Certain checks payable to the petitioner in 
Germany in German marks, and an open bank account 
standing to the credit of the petitioner in a German bank, 
also payable in German marks, are shown by the evidence 
to have depreciated during 1922 to so small a value that 
the conclusion of the petitioner that they were practically 
worthless, was justified, and since the worthlessness was 
sustained in 1922 and it was charged off to profit and loss 
in 1922, held, the deduction from income is properly allow- 
able in that year. 

The amount of an open account receivable upon the 
books of the petitioner was transferred in part to an ac- 
count headed Doubtful Accounts Receivable, at the end 
of 1921, and at the end of 1922, the balance of the ac- 
count was similarly transferred; the account Doubtful 
Accounts Receivable, however, was thereafter treated as 
having asset value by the petitioner although being ex- 
cluded from the net worth in computing net profits subject 
to commissions payable to employees; held, the debt was 
not charged off to profit and loss within the taxable years 
and may not be allowed as a deduction.—John B. Lewis v. 
Commissioner, Dec. 6060 [C. C. H.], Docket No. 26118. 

Losses.—Where the petitioner corporation acquired for 
a consideration of $3,600 certain corporate stock from its 
president and majority stockholder and it sold for a con- 
sideration of $1.00 a few days after acquisition all of the 
same stock to an individual who was closely affiliated with 
the previous seller, and there is no explanation of the 
relatively enormous drop in value and no showing of the 
relevant circumstances; held, a proper basis is not estab- 
lished for a claim for a deductible loss. 

Loans by the petitioner to a corporation were duly 
charged upon the books when made and later, concur- 
rently with the dissolution of said corporation leaving 
the indebtedness uncollectible, the debt was determined 
by the petitioner to be bad and was charged off to profit 
and loss; held, the claimed deduction should be allowed.— 
John M. Burdine Realty Co. v. Commissioner, Dec. 6132 [C. 
C. H.], Docket No. 33071. 

Non-taxable Income.—As residuary legatee of her 
brother’s estate the petitioner, in 1924, 1925, and 1926, 
received interest from a corporation which was indebted to 
her brother for unpaid salary over a period of years. The 
corporation was under no legal obligation to pay the inter- 
est. Held, that the interest received was a gift and not 
subject to income tax.—Jessie Chase v. Commissioner, Dec. 
6070 [C. C. H.], Docket No. 35942. 

Petitioner, pending hearing of her action for divorce, 
entered into an agreement with her husband whereby a trust 
fund was created from his estate, the income thereof not in ex- 
cess of $14,000, per year to be paid her yearly for support of 
herself and child and for release of her dower rights, the trust 
to become effective only if and when she secured a decree 
of divorce. The divorce was granted, this agreement and 
deed of trust being submitted to the court as the settle- 
ment effected by the parties of the question of support 
and maintenance. Held, that sums received by petitioner 
representing income of the trust being payments in lieu 
of alimony and for surrender of dower rights were not 
income taxable to her.—Mary R. Spencer v. Commissioner, 
Mary R. Perry v. Commissioner, Dec. 6135 [C. C. H.], Docket 
Nos. 25255, 42492. 


Property Exchange, Taxable.—1. Three individuals trans- 
ferred to a newly organized corporation certain assets in 
payment of which they received the corporation’s check 
which they immediately endorsed and turned back to the 
corporation in payment for its capital stock. Held, that 
the transaction was a sale resulting in a profit at the time 
the check was received. 

2. Where the petitioner contends that the respondent’s 
determination of a deficiency is erroneous for the reason 
that the amount of such deficiency was paid pursuant to 
a bill from the Collector of Internal Revenue prior to the 
mailing of the notice of deficiency and this is denied by 
the respondent and no evidence is introduced or offered, 
the contention will be denied.—Minnie C. Brackett, Adm., 
[C. C. H.], Docket Nos. 29845, 29847. 
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Transferees, Taxation of.—Where the petitioner pur- 
chased from the taxpayer (Kinnett Coal and Ice Company 
of Macon, Georgia) its tangible assets only, and taxpayer 
retained its cash, bills and accounts receivable, and stock 
on hand, and respondent did not prove that the value of 
these retained assets was less than the amount of the 
tax, and there is no evidenée of bad faith, there is no 
liability of petitioner under Section 280.—Kinnett-Odom 
Company v. Commissioner, Dec. 6080 [C. C. H.], Docket 
No. 20659. 


Valuation of Contract Rights—Invested Capital.—l. A 
valuation of the rights of one party to a bilateral contract 
based on promises to deliver and to receive and pay for 
raw material which assumes the profit to be derived from 
the manufacturing business for the life of the contract 
based upon an estimate of the probable quantity of such 
raw material to be supplied, reduces such assumed profit 
to an average per unit of raw material, and attributes such 
profit to the supply contract is unsound. 

2. The opinions of witnesses as to the value of peti- 
tioner’s rights in such a contract are not compelling evi- 
dence of such value when the method of reaching such 
opinions is fallacious. 

3. Opinions as to value are not arbitrarily to be either 
rejected or accepted entirely but are reasonably to be 
weighed with all the other evidence in accordance with the 
demonstrated qualifications of each witness to form an 
Opinion. 

4. Accontract providing for the supply of wood to which 
petitioner, a manufacturer of wood chemicals, became a 
party by assignment in September, 1912, held on all the 
evidence to have no premium value to petitioner for in- 
vested capital or on March 1, 1913, for a basis for de- 
preciation in 1918 and 1920. 

In determining invested capital under ‘Section 326, 
Revenue Act of 1918, a bilateral contract on promises, 
to which petitioner became a party by assignment from 
another corporation, not a stockholder, may not be in- 
cluded as paid in surplus, notwithstanding partial identity 
of the stockholders of the two corporations. 

6. Special assessment denied—Keystone Wood Products 


Company v. Commissioner, Dec. 6085 [C. C. H.], Docket 
No. 31420. 


Court Decisions . 
(Continued from Page 260) 


B. T. A. 586, reversed. A similar decision was rendered 
by the Court in the case of Julia Andrews Bruce v. Com- 
missioner of Internal Revenue. 

Credits for Overassessment.—Credits for overassess- 
ment applied against tax due for other years are allowed 
within the meaning of the 1921 Act when the Commis- 
sioner signs the schedule of refunds and credits certified 
to him by the Collector authorizing the disbursing clerk 
of the Treasury to pay the amounts due, and not when 
the Commissioner first signed the schedule of overassess- 
ments for transmission to the Collector. Interest should 
be allowed for this intervening time. 

Interest on amounts credited against unpaid and past 
due installments of the tax on original returns for 1919 
and 1920 should be offset by interest on the tax due. The 
charge of interest on the unpaid installments is author- 
ized by section 250 (a) and (e) of the 1918 and 1921 Acts 
which specifically provides for the collection of interest 
by the Government upon failure of the taxpayer to pay 
the installments of the tax reported when due.—Court of 
Claims of the United States in Andrews Steel Company V 
The United States. No. J-388. 


Credits for Overpayment—Jurisdiction of Board of Tax 
Appeals.—The Board of Tax Appeals has no authority 
to prescribe the year or years to which the Commissioner 
shall apply a credit for an overpayment of tax for an 
earlier year not before it—United States Circuit Court 
of Appeals, Fifth Circuit, in T. B. Noble and Mrs. T. B. 
Noble v. Commissioner of Internal Revenue. No. 5703. 

Deductions Allowable Under Section 234 (a), Act of 1918. 
—Payments made to vendees during and subsequent to 
1918 to repurchase from them sacks which contained ce- 
ment sold to them in 1918, the contracts of sale pro- 
viding for repurchase of such sacks at the option of the 
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vendees at the price for which sold, were not “rebates” 
within the meaning of Section 234 (a) (14) of the 1918 
Act, and no relief under that section is allowable.—Dis- 
trict Court of the United States, W. Dist. of Mo., W. Div., 
in Dewey Portland Cement Company v. Noah Crooks, Col- 
lector. No. 7784. 


Deductions from Gross Income.—The amount of a note 
given in settlement of liability as an endorser is not de- 
ductible by the taxpayer on the cash basis who pays no 
cash on the note during the taxable year.—United States 
Circuit Court of Appeals, Second Circuit, in A. James Eckert 
v. Commissioner of Internal Revenue. Decision of Board of 
Tax. Appeals, 17 B. T. A. 263, affirmed. 


Excise Taxes.—Tax on jewelry leased, as imposed by 
Section 604(a) of the 1924 Act, is held properly computed 
on the basis that the tax attached upon the leasing of the 
jewelry for the total rental price, irrespective of whether 
that rental was actually collected—United States District 
Court, Western District of Pennsylvania, in Lippman’s, In- 
corporated, v. D. B. Heiner, Collector. No. 6016 Law. 


(1) Court of Claims decision which it was held that 
storage batteries were taxable as automobile “parts or 
accessories” reversed and case remanded for further find- 
ings as to whether the batteries were primarily adapted 
for use on motor vehicles. (Docket No. 127.) 


(2) Storage batteries sold for automobile use are held 
taxable as “parts or accessories.” (Docket No. 275.) 


(3) Court of Claims decision in which it was held that 
gasoline strainers were taxable as automobile “parts or 
accessories” reversed and case remanded for further find- 
ings as to whether the strainers were primarily adapted 
for use on motor vehicles. (Docket No. 350.) 


(4) Speedometer gears and fittings sold for automobile 
use are taxable as “parts or accessories.” (Docket No. 
354.) 

(5) Bumpers and bumper fittings sold for automobile 
use are taxable as “parts or accessories.” (Docket No. 
352.)—Supreme Court of the United States in Universal 
Battery Company v. The United States (127); Vesta Battery 
Corporation v. The United States (275). The Bassick Manu- 
facturing Company v. The United States (350); F. W. Stewart 
Manufacturing Corporation v. The United States (351); 
Gemco Manufacturing Company v. The United States (352). 

Decision of the Court of Claims reversed in (1) and 
(3) above and affirmed in (2), (4) and (5). 


“Service rendered to a State” within the meaning of 
the transportation tax exemption provisions of Section 
502 of the 1917 Act and Section 500 (h) of the 1918 Act 
does not exist where lumber is transported by rail to a 
point in a county at which delivery to the county has 
been contracted for, the bills of lading being forwarded 
by the vendor to the county which surrenders them to 
the carrier and pays the latter’s transportation charges, 
receives the lumber from it, deducts from the f. o. b. price 
at destination the transportation charges, and remits the 
balance to the vendor. —Syllabus of reply by United States 
Supreme Court to question certified by the Court of Claims 
which arose in the case of Wheeler Lumber Bridge and 
Supply Company of Des Moines, Iowa, v. The United States 
of America. No. 15. October term, 1929. 


Chocolate and sweet milk chocolate held not taxable 
as “candy” under the 1918 and 1921 Acts.—United States 
Circuit Court of Appeals, Third Circuit, in Hershey Choco- 
late Co. v. B. D. McCaughn, Collector; Hershey Chocolate 
Co. v. Est. E. Lederer, Collector; Hershey Chocolate Co. v. 
Est. B. F. Davis, Collector; Hershey Chocolate Co. v. Est. 
E. Lederer, Collector; Hershey Chocolate Co. v. B. D. Mc- 
Pa ates Collector; Hershey Chocolate Co. v. Est. B. F. Davis, 

Collector; Klein Chocolate Co. v. Est. B. F. Davis, Collector; 
Klein Chocolate Co. v. Est. E. Lederer, Collector; Klein Choco- 
late Co. v. Est. E. Lederer, Collector; Klein Chocolate Co. Vv. 
B. D. McCaughn, Collector; Wilbur-Suchard Chocolate Co. 
v. Est. E. Lederer, Collector. Wilbur-Suchard Chocolate Co. 
v. Est. E. Lederer, Collector; Wilbur-Suchard Chocolate Co. 
v. -B. D. McCaughn, Collector; York Chocolate Co. v. Est. 
B. F. Davis, Collector; York Chocolate Co. v. Est. E. Lederer, 
Collector; York Chocolate Co. v. B. D. McCaughn, Collector. 
Nos. 4157-4172. District Court decisions reversed. 

Federal Estate Tax.—Notes given by a decedent to his 
children prior to his death and paid out of his estate are 
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held deductible from his gross estate, consideration for the 
giving of such notes being presumed under Pennsylvania 
law, such presumption not being overcome by evidence 
offered indicating that the notes were given to equalize 
payments to his children, but not showing that the notes 
were not given for valuable consideration.—District Court 
of the United States, Middle District of Pennsylvania, in 
Phebe Carter Robinsen, Executrix, v. David W. Phillips, Coi- 
lector. No. 1864, June term, 1926. 

Where decedent, under a deed of real property to his 
wife, had until his death a vested reversion in fee subject 
only to a life estate provided in the deed for the wife, 
and to the possibility of its being divested by his death 
during her lifetime, the Commissioner properly included 
in the decedent’s gross estate the value of his reversionary 
interest as “an interest which, under the deed constituted 
a transfer and which took effect and passed to the wife 
in possession or enjoyment at his death.” The value of 
this reversionary interest is determined by deducting from 
the value of the property described in the deed the value 
of the life estate of the wife—Court of Claims of the 
United States in Etta M. Klein, former administratrix of 
Estate of Solomon Klein, deceased, and also individually, Amy 
K. Eisendrath, Bernice K. Friedlander, and Lawrence Klein v. 
The United States.——No. J-124. 

District court dismisses complaint in an action to recover 
estate taxes, on the authority of Hanna Exr. v. U. S., decided 
by the Court of Claims November 4, 1929. In that case the es- 
tate tax under the 1918 Act was held applicable to the estate of 
a decedent dying within one year prior to the enactment 
of the 1921 Act, such being the clear intent of Congress, 
the word “accrued” in Section 1400 (b) of the 1921 Act 
providing that parts of the 1918 Act repealed by the 
1921 Act “shall remain in force for the assessment and 
collection of all taxes which have accrued under the Rev- 
enue Act of 1918 at the time such parts cease to be in 
effect” being held applicable—United States District Court, 
So. Dist. of New York in United States Trust Company of 
New York as Executor of Will of Gertie A. Gorman, De- 
ceased, v. Frank K. Bowers, Collector, L-43/192. 

The value of property conveyed in 1917 under an irrevo- 
cable deed of trust should not be included in decedent’s 
gross estate at her death in 1923, even though the income 
during the settlor’s life is to be paid to her, on the authority 
of May v. Heiner, decided by the Supreme Court April 14, 
1930.—United States Circuit Court of Appeals, Seventh 
Circuit, in Commissioner of Internal Revenue v. Northern 
Trust Company, Executor of Last Will and Testament of 
Ellen L. Van Schaick. Decision of the Board of Tax Ap- 
peals, 9 B. T: A. 96, affirmed. 


Gross estate of a decedent held not to include any 
amount with respect to a transfer made by another for 
a consideration to the decedent and his wife as trustees.— 
Court of Claims of the United States in Henry P. Williams 
et al., Executors v. The United States. No. J-639. 


Gain or Loss on Stock Acquired by Inheritance.—The 
basis for determining gain or loss on a liquidation in 
1921 of stock acquired by inheritance was the value of 
the stock at the date of decedent’s death in 1914 and not 
the value at the date of distribution in 1915 by the ad- 
ministrator of the estate-——This syllabus was made from the 
decision of the Board of Tax Appeals, 12 B. T. A. 672, 
which was reversed by the Appellate Court, without opinion, 
in David H. Blair, Commissioner v. Julius C. Moser, et al. 


Income, Taxable-—Commissions on insurance sold prior 
to March 1, 1913, were income for 1920, 1922, 1923, and 
1924 when received—United States Circuit Court of Ap- 
peals, Seventh Circuit, in W. F. Workman v. Commissioner 
of Internal Revenue. No. 4239. October term, 1929, April 
session, 1930. Decision of Board of Tax Appeals, 14 
B. T. A. 1414, affirmed. 

Where the taxpayer became the beneficial owner of 
stock in 1916 under a contract with a corporation, his em- 
ployer, which retained the certificates as collateral security 
for the performance of the taxpayer’s part of the contract, 
delivering the actual certificates to him over a period of 
years, it is held that the entire amount of stock involved 
represented income to 4 taxpayer in 1916.—United States 
District Court, Dist. of N. J., in Anthony Schneider v. 
Charles v. Duffy et al. In effect reversing Board of Tax 
Appeals decision 3 B. T. A. 920. 
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Profit on a contract for the manufacture and sale of 
machinery which provided for payment as the parts were 
shipped but gave the vendee the right of rejection upon 
assembly of the machinery, was not income until 1922 when 
the machinery was assembled and tested, inasmuch as 
the taxpayer kept its books on the basis that the profit 
was not received in 1921 when the payments were made 
but in 1922 when the contract was completed. 

Additional compensation received by the vendor as re- 
imbursement for loss due to delayed acceptance by vendee 
is held to be a gratuity and not taxable as income, where 
the vendee was under no legal obligation to make the 
additional payment.—United States Circuit Court of Appeals, 
First Circuit, in Rice, Barton & Fales, Inc., v. Commissioner 
of Internal Revenue. No. 2413. October term, 1929. De- 
cision of Board of Tax Appeals, 15 B. T. A. 510, re- 
versed. 

The difference between the cost of stock purchased in 
1915, as to which two stock dividends were received, and 
the selling price of the stock including stock-dividend stock 
was all taxable income in 1917, the year of sale.—Court 
of Claims of the United States in William G. Beckers v. 
The United States. No. K-263. 


Interest on Overpayments of Taxes.—Under Section 
1116 of the 1926 Act, interest upon overpayments credited 
against additional taxes is allowable only to the date on 
which the additional tax should have been paid, where the 
additional tax is imposed by acts prior to the 1921 Act. 
The Court rules that credit was taken for the overpay- 
ment for 1918 against the deficiencies for 1916 and 1917 
when the Commissioner signed and approved the schedule 
of refunds and credits; and as this was after the passage 
of the 1926 Act, this Act governs in the determination 
of interest. Since the 1916 and 1917 taxes should have 
been paid before the date of overpayment of the 1918 
tax no interest is due the taxpayer.—Summary of order 
of Court of Claims amending its opinion in The Pottstown 
Iron Company v. The United States which was decided April 
7, 1930. H-229. 


Invested Capital—Commissioner’s reduction of invested 
capital for 1918, 1919, and 1920 on account of alleged 
inadequate depreciation by applying straight-line rates to 
buildings, machinery, and equipment is disapproved, the 
presumption of correctness of such determination being 
held to have been overcome by evidence of corporate 
officers that the depreciation shown on the books was ade- 
quate. Taxpayer had used varying rates in prior years, 
in some years charging off no depreciation.—United States 
Circuit Court of Appeals, Seventh Circuit, in Geuder, 
Paeschke & Frey Company v. Commissioner of Internal Rev- 
enue. No. 4201. October term, 1929, April session, 1930. 

Profits semiannually credited to the accounts of a cor- 
poration’s stockholders constituted borrowed capital which 
could not be included in invested capital.—United States 
Circuit Court of Appeals, Eighth Circuit, in Zenith Milling 
Company v. Robert H. Lucas, Commissioner. No. 8416. May 
term, A. D. 1930. Decision of Board of Tax Appeals, 8 
B. T. A. 1279, affirmed. 


Jurisdiction of Circuit Courts of Appeals.—Pursuant to 
Section 1225(d) of Title 26 of the United States Code, 
the Circuit Court of Appeals for. the Second District 
denies jurisdiction as to an appeal from the Board by 
a Massachusetts corporation inasmuch as the appeal should 
have been made to the Court of Appeals*of the District 
of Columbia or to the “Circuit Court of Appeals for the 
circuit.”—United States Circuit Court of Appeals, Second 
Circuit, in Massachusetts Fire and Marine Insurance Com- 
pany v. Commissioner of Internal Revenue. Similar deci- 
sions were rendered in Nash-Breyer Motor Co. v. Commis- 
stoner and in R. W. Wistar v. Commissioner. 


Liquidation Distributions.—Distributions in liquidation, 
under the 1921 Act, must be regarded as ordinary divi- 
dends, subject to tax to the extent that earnings after 
March 1, 1913, are contained in them, and under the 
presumptions created by section 201 (b) and (f) of the 
1921 Act the earnings after March 1, 1913, must be held 
to have been distributed first.—Circuit Court of Appeals, 
Third Circuit in McCaughn, Collector, v. McCahan (two 
cases) ; McCaughn, Collector, v. Rodenbough; McCaughn, Col- 
lector v. Borden—Nos. 4254, 4253, 4255, 4256. Decision of 
District Court, Eastern District of Pennsylvania, affirmed. 
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Losses—Deductions for by Affiliated Corporations.— 
Where one corporation, which now claims that it was 
affiliated with another corporation in 1921 and 1922 al- 
though each filed a separate return for each of those years, 
deducted from its 1922 income a net loss for 1921, the 
other corporation will not be allowed to deduct the same 
loss from its 1922 income, regardless of whether the cor- 
porations were actually affiliated during the years in ques- 
tion.—United States Circuit Court of Appeals, Ninth Cir- 
cuit, in Levit Strauss Realty Company v. United States of 
America. No. 6016. Decision of lower court affirmed. 

Net Loss.—Net loss deduction is denied with respect 
to a loss from the sale of corporate stock, the purchase 
of which constituted the taxpayer’s (a physician) sole 
transaction as a “capitalist and broker.”—Court of Claims 
of the United States in McLain Rogers v. United States. 
No. H-411. 

Non-taxable Income.—Assignor of the profits of a joint 
venture is held not taxable thereon, where he made a 
transfer to his wife of his part of the corpus in the joint 
venture, the validity of the assignment not being affected 
by lack of valuable consideration therefor nor by the fact 
that delivery of the assignment was made by the assignor 
to the recognized agent of the donee.—United States Cir- 
cuit Court of Appeals, Seventh Circuit, in David Copland v. 
Commissioner of Internal Revenue. No. 4290. October term, 
1929, April session, 1930. Decision of Board of Tax Ap- 
peals, 15 B. T. A. 238, reversed. 

Income and excess profits taxes paid in 1919 and 1920 
by a lessee railroad for a lessor railroad under a lease 
believed to require such payment, but which as a matter 
of law did not require it, are held not to constitute income 
to the lessor pursuant to the definition of income as laid 
down in Eisner v. Macomber, 252 U. S. 189.—District Court 
of the United States, No. Dist. of Ohio, E. Div., in Ma- 
honing Coal Railroad Company and New York Central Rail- 
road Company v. United States of America. Nos. 14311, 15408 
15409, 15256. 

None of the income of a private ferry which is in ef- 
fect operated by a town as a public utility, the majority 
of the stock being held by the town, is taxable.—United 
States Circuit Court of Appeals, First Circuit, in Jamestown 
& Newport Ferry Company v. Commissioner of Internal Rev- 
enue. Oct. term, 1929. No. 2428. Decision of Board of 
Tax Appeals, 16 B. T. A. 638, reversed. 

No taxable income was received by certain stockholders of a 
close corporation upon the transfer to them by the corpora- 
tion of part of its stock for $7 a share which had a value of 
several times that amount—notwithstanding the provisions of 
Article 31 of Regulaticns 45 providing to the contrary.— 
United States Circuit Court of Appeals, Sixth Circuit, in 
Frank E. Taplin v. Commissioner of Internal Revenue; A. 
P. King v. Commissioner of Internal Revenue; Charles F. 
Taplin v. Commissioner of Internal Revenue. No. 5517. De- 
cision of Board of Tax Appeals, 14 B. T. A. 96, af- 
firmed. 

Obsolescence of Good Will.—Deduction in 1919 for loss 
of good will due to prohibition legislation is denied a hotel 
conducting a bar, on the authority of Clarke v. Haberle 
Brewing Co., 280 U. S. 384. Court of Claims of the United 
States in Seneca Hotel Company v. The United States. No. 
L-1. 

Partnerships.—Commissioner’s determination that a busi- 
ness to which the parties in interest referred as a part- 
nership, was conducted as a partnership, was approved 
in the absence of evidence as to the nature of the enter- 
prise. Gain derived by a member upon the sale in 1919 
by the members of the firm of their interests in the 
enterprise was fixed in the difference between the sale 
price, the claim for the sale price being held to be worth 
face, and the cost to the partner increased by his distribu- 
tive share in the partnership profits from the last account- 
ing period to the date of the sale. 

Partnership income attributable to a three-fourths in- 
terest in the taxpayer’s one-twelfth interest in the partner- 
ship is not taxable to him, where such three-fourths interest 
had been assigned. The income is held in trust for the 
assignees, and since it is distributable immediately, is de- 
deductible from the income of the trust. The taxpayer !5 
taxable only on the partnership income retained by him. 
representing a one-forty-eighth interest in the partner- 
ship. 
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An exchange within the meaning of Section 202 (b) of 
the 1918 Act was effected where a Texas partnership in 
1919 organized a Texas joint-stock association, and trans- 
ferred partnership property to trustees thereof to hold 
in trust for the members of the association in exchange 
for shares of stock of the association, resulting in taxable 
gain in the difference between the fair market value of 
the stock and the statutory basis of the property trans- 
ferred. 

Fair market value of shares of stock of a joint stock 
association received in exchange for a lease, such shares 
constituting all the outstanding stock of the association 
when exchanged for the lease, is fixed at the price paid 
for the lease purchased at public auction fifteen days be- 
fore the exchange.—United States Circuit Court of Ap- 
peals, Fifth Circuit, in JT. B. Noble and Mrs. T. B. Noble 
v. Commissioner of Internal Revenue. No. 5703. Decision of 
Board of Tax Appeals, 12 B. T. A. 1419, as amended, af- 
firmed. 

Commissioner’s determination is approved that the en- 
tire proceeds of sale in 1921 of a partnership’s good will 
represented income, because the good will had no value 
on March 1, 1913. One of the partners was therefore 
taxable on his distributive share on that basis inasmuch 
as he did not sustain the burden resting upon him as peti- 
tioner of establishing error.—United States Circuit Court 
of Appeals, Second Circuit, in Robert Monro Sanderson 
et al., Executors, v. Commissioner of Internal Revenue. De- 
cision of Board of Tax Appeals, 16 B. T. A. 1020, af- 
firmed. 

Penalties for Tax Delinquencies.—The 25 per cent pen- 
alty for delinquency was properly asserted where the evi- 
dence offered was that the officer of the taxpayer having 
the matter in charge noted the date in an extension 
granted as of June 30, 1926, instead of June 15, 1926, as 
fixed in the extension. 

Delinquency penalty should be computed upon the total 
of the correct tax and not upon the amount of tax de- 
linquent at the time the return was made, the difference 
arising by reason of the filing of a tentative return——Court 
of Claims of the United States in American Milk Products 
Corp. v. The United States. No. J-589. 


Refunds, Payment of.—Where, at the same time the 
taxpayer received notice of an overassessment of taxes 
for 1919, he also received notice of deficiency for 1918 
in an amount in excess of the overassessment, the over- 
payment (with interest) is not due until the amount of 
deficiency is finally ascertained. Although an appeal was 
made to the Board of Tax Appeals, the finding of the 
Commissioner was prima facie correct and the tax was 
due at the time of notice. Section 284 of the 1926 Act 
requires immediate refund of overpayments only in the 
event of a net balance in favor of the taxpayer.—Court 
of Appeals of the District of Columbia in J. R. McCarl, 
Comptroller General of the United States, and Robert H. 
Lucas, Commissioner of Internal Revenue, v. United States 
ex relatione Edmund F. Leiand. No. 5152. Decision of the 
Supreme Court of the District of Columbia reversed. 


Reserves for Unrealized Profits on Consignment Sales. 
—A reserve for unrealized profits on consignment sales 
is disallowed as a deduction, the evidence being insuf- 
ficient to support the taxpayer’s contention that this ac- 
count merely represented an elimination from income of 
unrealized profits on unsold consignment goods.—United 
States Circuit Court of Appeals, Sixth Circuit, in Sells 
Lumber & Manufacturing Company v. Commissioner. No. 
5517. Decision of Board of Tax Appeals, 14 B. T. A. 96, 
affirmed. 


Special Assessments—Jurisdiction of District Court.— 
District court denies jurisdiction to review the Commis- 
sioner’s determination of taxes due under the special 
assessment provisions of the 1918 a on the authority 
of Williamsport Wire Rope Co. v. U. a77 U. $S. 3 
United States District Court, So. iy “of New York, 
Brown’s “Shamrock” Linens, Ltd. v. Frank K. Bowers, Col- 
lector. Law 38/131. 


Statute of Limitations.—The filing of a completed, not 
a tentative, return starts the running of the statute of limi- 
tations, on the authority of White v. Hood Rubber Co., 50 
S. Ct. 215.—Court of Claims of the United States in Warren 
Tool & Forge Company v. United States. No. J-183. 
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Where collection of taxes was stayed by a guaranty de- 
posit in a bank of the amount of an additional tax in 
controversy, such guaranty and deposit having been given 
prior to the enactment of the 1926 Act, but after the 
expiration of the statute of limitations and payment to 
the Collector having been made after the date of enact- 
ment of the 1926 Act, recovery of such taxes may not be 
had under Section 1106 (a) of the 1926 Act, as that sec- 
tion did not retroactively extinguish the liability for the 
taxes, and the giving of the guaranty deposit created a new 
obligation which was not extinguished by Section 1106 
(a).—Court of Claims of the United States in Mascot Oil 
Company, Inc., v. The United States. No. K-67. 

The bar in Section 611 of the 1928 Act against recovery 
of taxes paid after the statutory period and after their 
collection had been stayed by an abatement claim, ap- 
plies to sums against which credits were applied by the 
Collector, the provisions of Section 609 (a) of the 1928 
Act being limited by Section 611.—Court of Claims of 
the United States in Boston Pressed Metal Company v. The 
United States. No. K-99 


Collection of 1917 taxes assessed within the statutory period 
as extended by waiver, prior to the enactment of the 1924 
Act, is not barred until six years after such assessment, 
pursuant to Section 278 (d) of the 1926 Act.—Court of 


Claims in Northwestern Barb Wire Company v. United States, 
No. K-183. 


Refund of 1918 tax is held not barred where timely as- 
sessment was made, plea in abatement was filed, pro- 
ceedings were stayed, and payment was made after the 
date of enactment of the 1926 Act. The rights of the 
taxpayer having become vested under section 1106(a) of 
the 1926 Act, such rights were not affected by the repeal 
of that section by the 1928 Act nor by the enactment of 
sections 607 and 611 of the 1928 Act relative to over- 
payments. Oak Worsted Mills v. U. S., 68 Ct. Cls. 539, and 
Gotham Can Co. v. U. S., 68 Ct. Cls. 749, distinguished — 
Court of Claims of the United States in Wyman, Partridge 
& Company, a Corporation v. The United States. No. J-352. 


Transferees, Taxation of.—A transferee of corporate as- 
sets against whom assessment has been made pursuant to 
Section 280 of the 1926 Act may appeal to a Circuit Court 
of Appeals from a decision by the Board, the statute 
giving him the same right of appeal as is given to a 
“taxpayer.” 

Section 280 of the 1926 Act is not unconstitutional in 
permitting the Commissioner to proceed directly against 
transferees. 

Pursuant to Section 280 of the 1926 Act, the taxes due 
from a corporation may be collected from a transferee 
to the full extent of the assets received by him in liquida- 
tion—United States Circuit Court of Appeals, Second 
Circuit in Annie G. Phillips et al., Executors, v. Commis- 
sioner of Internal Revenue. Decision of Board of Tax Ap- 
peals, 15 B. T. A. 1218, affirmed. 





Petitions for Review Denied by United 
States Supreme Court 


Gotham Can Company v. United States——In refusing a re- 
view in this case the Supreme Court affirmed the decision 
of the Court of Claims, rendered on January 20, 1930, that 
a refund of 1918 taxes is barred by Section 611 of the 1928 
Act where it appears that the tax was timely assessed, 
and claim in abatement was filed which, about a year and 
a half later, was partly allowed by the Commissioner who 
at that time and after the statute of limitations had ex- 
pired made a demand for the tax as finally determined, which 
was paid. Thereby Section 611 is interpreted as covering 
cases where actual delay in collection has resulted from a 
claim in abatement. 


Iron Mountain Oil Co. v. Alexander—Denial of a writ of 
certiorari by the Supreme Court affirms the decision of the 
United States Circuit Court of Appeals, Tenth Circuit, ren- 
dered on January 4, 1930, that a corporation with an estab- 
lished fiscal year was required to file its 1917 return on that 
basis, and “cannot retroactively change its basis with the 
passage of each revenue act, as past events may advantage 
it so to do.” 

(Continued on Page 273) 
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Autoquip Manufacturing Company v. U. S.—In refusing a 
review in this case the Supreme Court upheld the de- 
cision of the Court of Claims that airpumps specially 
adaptable and designed and advertised for the purpose of 
being sold and used by automobile operators in the inflat- 
ing of pneumatic tires, window antirattle devices and 
clocks designed and sold for use in automobiles are tax- 
able as “parts” and “accessories” under the excise tax 
provisions of the Revenue Act of 1926 and prior acts. 


Rulings of the Bureau of Internal Revenue 


(Continued from Page 264) 


cuted a declaration of trust acknowledging that it held 
the realty as trustee for the holders of certain “land trust 
certificates,” which certificates were to be issued by the 
trust company. At the same time the trust company exe- 
cuted a lease of the realty to the taxpayer for 99 years, 
renewable forever, with the option to the lessee to repur- 
chase the entire realty, or any of its constituent parcels, at 
any time after April 1, 1935, on stated terms, the pro- 
ceeds to be applied in redeeming certificates. These land 
trust certificates were immediately turned over to the 
taxpayer, by which they were sold to a financial concern 
that later sold them to the public as an investment. The 
profit on the sale of these certificates was reported by 
the taxpayer in its return for 1925. 


Held, the conveyance by the taxpayer to the trust com- 
pany was a nontaxable transaction and not a sale.—G. C. 
M. 8098: IX-24-4669, p. 6. 


Basis to be used in computing gain or loss from sale 
in 1928 of securities received from trustees under the will 
of a decedent who died prior to March 1, 1913. 

The decedent, who died prior to March 1, 1913, named 
his four sons as executors of his will and bequeathed the 
residue of his estate in trust to his sons, the net income 
to be used for the benefit of his wife and children; after 
the wife’s death the trustees were to divide the balance of 
the estate equally among the children. The testator’s wife 
died in 1926, and certain securities received by the tax- 
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payer, one of the children, from the trustees under the 
will were sold in 1928. 


Held, the basis to be used in computing the gain or 
loss from the sale is the fair market value of the securities 
as of the date of their distribution by the sons of the dece- 
dent as executors of the latter’s will to themselves as 
trustees, or the fair market value of the securities as of 
March 1, 1913, whichever is greater.—I. T. 2539: IX-24-4668, 
D. 2. 


Gross Income (Revenue Acts of 1924 and 1926).—Under 
the laws of Texas rents received by the husband during 
1924 and 1925 prior to September 1, 1925 (the effective 
date of the Revised Civil Statutes of Texas, 1925), as well 
as on and after that date, from his separate real estate 
constitute his separate property and are taxable to him 
under the Revenue Acts of 1924 and 1926.—G. C. M. 8031: 
I X-22-4658, p. 5. 

Installment Sales—Retroactive (Revenue Act of 1928). 
—In determining deficiencies in tax against a taxpayer 
qualifying under Section 705 of the Revenue Act of 1928, 
there should be excluded in computing income for the 
year of change to the installment basis and for all sub- 
sequent years (including years covered by the Revenue 
Act of 1928), amounts received on account of sales or 
exchanges of property made in years prior to the year of 
change. Section 44 (c) of the Revenue Act of 1928 
should not be applied so as to prevent the operation of 
Section 705 as indicated—G. C. M. 8144: IX-23-4663, p. 2. 


Jeopardy Assessments (Revenue Act of 1926).—A 
jeopardy bond under Section 279 (f) of the Revenue Act 
of 1926 may not be accepted from a dissolved corporation 
the existence of which has been wholly terminated; neither 
is a jeopardy bond under this section from a successor 
corporation acceptable in connection with a jeopardy as- 


sessment made against its predecessor dissolved cor- 
poration. 


Under Section 40 of the general corporation law of 
Delaware, a dissolved Delaware corporation continues its 
existence for three: years from its dissolution for the 
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purpose of winding up its affairs, and within that time may 
file a jeopardy bond under Section 279 (f) of the Revenue 
Act of 1926. If, however, it is desired to file such a bond 
under Section 279 more than three years from the date 
of the dissolution of the corporation, the bond should be 
filed by trustees or receivers acting under authority of 
Section 43 of the general corporation law of Delaware, as 
amended, notwithstanding the fact that the corporation 
has appealed to the Board of Tax Appeals within the 
3-year period —G. C. M. 8036: IX-21-4652, p. 6. 


Non-taxable Transactions.—Conveyance of real proper- 
ty to a trust company under a general warranty deed, the 
trust company executing a declaration of trust and a 99- 
year lease to the transferor, the purpose of the transaction 
being to enable the transferor to obtain funds in this way 
instead of obtaining an ordinary loan, is held to be a non- 
taxable transaction.—G. C. M. 8098, IX-24-4669, p. 6. 


Stock Dividends (Revenue Act of 1928).—The M Com- 
pany has outstanding preferred stock, the dividends on 
which are payable in cash or at the election of the stock- 
holders in common stock. In December, 1929, a dividend 
was declared payable in cash on February 15, 1930, in 
respect of each share the record holder of which on 
January 15, 1930, had not on or before said date filed a 
certificate of election to receive dividends in common 
stock; if a certificate of election was filed, the dividend 
was payable in common stock. 


Held, the stockholders who filed such certificates of 
election on or before the record date received a stock 
dividend and therefore realized no taxable income.—I. T. 
2538: IX-21-4651, p. 4. 


Stock Transfer Tax (Revenue Act of 1926).—The trans- 
fer of stock of other corporations owned by merging or 
consolidating companies to the name of the merged or 
consolidated corporation is subject to the transfer tax.— 
G. C. M. 8050: IX-21-4654, p. 15. 










The Canadian Income Tax 


(Continued from Page 252) 


On the whole, the tax is efficiently and intelli- 
gently adtninistered. Unfortunately, there is no 
published official interpretation of the Act similar to 
our Treasury Regulations 74 and no such compre- 
hensive body of guiding decisions as exists in the 
nineteen volumes of the United States Board of Tax 
Appeal Reports. It is frequently impossible for a 
taxpayer to know in advance, the attitude of the 
administrative officials on even the most common 
questions of interpretation. This drawback is to 
some extent alleviated by the fact that the Commis- 
sioner of Income Tax (unlike the United States 
Commissioner of Internal Revenue) will usually 
give his opinion in advance as to the tax effect of a 
proposed transaction. However, there is frequently 
long delay in obtaining such an opinion ad hoc, and, 
from the standpoint of the lawyer or accountant 
seeking to guide his client, the Canadian system of 
unpublished special rulings is not as*satisfactory as 
the system of published Regulations and rulings in 
the United States. 


Refunds, Deficiencies and Appeals 


The Minister of National Revenue must examine 
the return “with all due dispatch,” and thereafter 
send to the taxpayer a notice of assessment, verify- 
ing or altering the amount of the tax shown by the 
return. In practice, the assessment notices are ordi- 
narily sent out about a year after the return is filed. 
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If the amount paid on the basis of the returns is 
found by the Minister to be in excess of that due, the 
Minister refunds the overpayment (usually with 
praiseworthy promptness), but without allowing any 
interest on the refund. 


If the Minister finds and gives notice that a de- 
ficiency exists, the amount of the deficiency (but no 
interest) is payable within one month after notice 
of the additional tax is received. If the additional 
tax is not paid within the month, a substantial inter- 
est penalty is added to the tax. 


If the taxpayer is dissatisfied with the Minister’s 
determination of the tax, he has one month, after 
receiving notice of assessment, within which to serve 
formal Notice of Appeal (by registered mail) on the 
Minister at Ottawa. The form of appeal is set forth 
in the Second Schedule constituting a sort of ap- 
pendix to the income tax statute proper. The Min- 
ister considers the facts and arguments set forth in 
the Notice of Appeal (an oral hearing will also 
usually be granted, if requested), and thereafter ad- 
vises the taxpayer by registered mail of his decision 
with respect to the point or points raised in the 
appeal. 


If the taxpayer is dissatisfied with the Minister’s 
ruling, he has one month, after receipt of the ruling, 
within which to serve upon the Minister, by reg- 
istered mail, a formal “Notice of Dissatisfaction.” 
Within a month after filing such notice, he must 
give bond for the costs of the appeal in such sum, 
not less than $400, as may be approved by the 
Minister. The form of this notice is set forth in 
Section 60 of the statute. 


The Minister considers this Notice of Dissatis- 
faction, and if he is still not in accord with the tax- 
payer’s position, must give notice of this to the 
taxpayer and, within two months after giving such 
notice, must transmit to the registrar of the Ex- 
chequer Court of Canada all the papers in the case, 
including copies of the taxpayer’s Notice of Dissatis- 
faction and his own reply thereto. The matter is 
thereupon ready for trial or hearing, unless the Court 
directs that additional pleadings be filed. 


Appeal from the Exchequer Court lies to the 
Supreme Court of Canada, and from there, in certain 
cases, to the Privy Council, in London. 


Legal Aspects of a Consolidation - 
as a Taxpayer 


(Continued from Page 250) 


It is believed that Section 142(f) was written into 
the Revenue Act of 1928 because of the Board’s 
decision in the case of Cincinnati Mining Company, 
8B. T. A. 79, which decision was promulgated Sep- 
tember 16, 1927. It appears that it had been the 
practice prior to that time of the Income Tax Unit 
to send one notice of deficiency to the parent com- 
pany in some cases, although no agreement existed 
among the affiliated corporations as to the assess- 
ment of the tax. The Board held in the Cincinnati 
Mining Company case, supra, that in the absence of 
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Theory of Trust Regulation in its Application 
to Labor Unions 


This is the title of a leading article by 


PROFESSOR FORREST REVERE BLACK 


of the Law School of the University of Kentucky, appearing 
in the 


JUNE ISSUE 
of 
THE MICHIGAN LAW REVIEW 


This number contains the index to Volume XXVIII. 


Law School, Ann Arbor, Michigan 


Two or three such leading articles in each issue. 


Tax Decisions:—The important recent decisions 
in all branches of the law are abstracted and an- 
notated. 


an agreement among affiliated corporations to the 
proportion in which any tax found to be due shall 
be assessed upon them, such tax as may be deter- 
mined shall be assessed among the members 
of the affiliated group upon the basis of the 
net income properly assignable to each. It followed 
from the above decision that where the Income Tax 


Unit had failed to send a notice of deficiency to each. 


of the subsidiaries under the circumstances described 
that the statute of limitations had run in many cases 
against such subsidiaries. 

In the preparation of this article the writer has 
purposely avoided expressing any opinion as to the 
legal status of a consolidation. The Supreme Court 
of the United States will no doubt be called upon 
to express its opinion upon this interesting and im- 
portant question. 


Current Tax Questions 
(Continued from Page 248) 


Niagara Falls Brewing Co., so that this question will 
soon be settled. 

I have attempted to outline a few of the many 
general questions which are still in an unsettled 
state after a period of twelve years since the high 
tax years of 1917 and 1918 and six years after the 
creation of the Board of Tax Appeals. Besides 
these matters of general importance there are thous- 
ands of questions relating to particular cases, which 
are still to be litigated in the Board of Tax Appeals 
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and the courts. The next term of the Supreme 
Court will clear up many of the general questions, 
but others will arise from time to time. 


Business Books 


A Picture of World Economic Conditions at the Beginning 
of 1930. Publication of the National Industrial Conference 
Board, Inc., 247 Park Avenue, New York. pp. 196 ($2.50) 

It is becoming increasingly evident that the state of 
business in the United States is affected by world economic 
conditions and therefore to understand business develop- 
ments in this country one must have a knowledge of 
economic conditions abroad. 

This publication, therefore, is of exceptional interest at 
the present time. It is divided into three parts. The 
first is a review by Georges Theunis, President of the 
International Chamber of Commerce, of economic con- 
ditions in 1929 in 26 leading countries, together with a 
summary of world financial, industrial, agricultural, labor, 
price and international trade conditions in that year. The 
second part is a survey of business conditions in the 
United States at the beginning of 1930 by Magnus W. 
Alexander, President of the National Industrial Confer- 
ence Board, New York. The final section consists ot 
special reports received by the National Industrial Con- 
ference Board from its foreign correspondents by the 
beginning of April, 1930. 4 

“In the preparation of its publications,” says the pretace, 
“the National Industrial Conference Board avails itself of 
the experience and judgment of the business executives 
who compose its membership and of recognized author- 
ities in special fields, in addition to the scientific knowl- 
edge and equipment of its research staff. The publications 
of the Board thus finally represent the result of scientific 
investigation and broad business experience, and the con- 
clusions expressed therein are those of the Conference 
Board as a body.” 









